Whitmire v. Wal-Mart Stores Incorporated Doc.|56
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2
3
4
5
6 IN THE UNITED STAT ES DISTRICT COURT
7 FOR THE DISTRICT OF ARIZONA
8
9| Carol M Whitmire, No. CV-17-08108-PCT-JAT
10 Plaintiff, ORDER
11) .
12| Wwal-Mart Stores Incorporated,
13 Defendan
14
15 Pending before the Court is Defendatal-Mart Stores, Inc.’'s (“Defendant”)
16| Motion for Summary Judgment @@. 32) and Plaintiff Cardl. Whitmire’s (“Plaintiff”)
17|l Rule 56(d) Application (Doc. 35 at 11-13).rRbe reasons set forth below, Plaintiff'’s
18|l Rule 56(d) Application is denied, and f@edant’'s Motion for Summary Judgment is
19|| granted in part and denied in part.
201 I BACKGROUND
21 On or about February 20, 2008, Defendant hired Plaintiff Carol M. Whitmire
22| (“Plaintiff’) as a Cashier ints Show Low, Arizona storéDocs. 36 T 1; 33-1 at 11-12,
23| Whitmire Depo. at 35: 22-36:3, 38:1-13). g her new-hire oentation, Plaintiff
24| received training on Defendés Alcohol and Drug Abuse Policy, as well as ifs
o5l Discrimination and Harassment Prevention Pol{®ocs. 33 § 2; 36 1 2). Plaintiff also
26! acknowledged and signed Walmart's Alcolamld Drug Abuse Policy, indicating hef
271l understanding that if “testing indicates thegance of illegal drugs . . . in [her] body in
28|l any detectable amount, [she] w[ould] be terat@a.” (Docs. 33 1 5; 33-3 at 9; 36 1 9).
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Plaintiff further acknowledged the drug tesfipolicies and procedurekescribed in this
Alcohol and Drug Abuse Policy, “and the usg Wal-Mart of results thereof in furthe
determining [her] continued employment.” (Doc. 33-3 at 9).

In December 2013, after wiong as a Cashier for approximately four yeal
Plaintiff was promoted to the position of Caster Service Supervisor. (Docs. 33 | 8; !
1 8). On December 19, 2013, Plaintiff ackmedged that she hatie ability to perform
the essential functions of this Customem/@&g Supervisor position either with o
without a reasonable accommodation. (DA&3.9 9; 33-3 at 25-27; 36 1 9). Thes

essential functions include “maintaining desahopping environment,” “ensuring a sal

b1

work environment,” “[o]perat[ing] equipment, du as cash registers and related tools,
process Customer purchases,” handling mpnand “[s]upervis[ing] Associates.”
(Docs. 33 1 10; 33-3 at 25; 36 1 10).

In or about the end of 2013 or begmy of 2014, Plaintiff obtained an Arizona
medical marijuana card, whidhe maintained during her ptay at Walmart. (Docs. 33
19 12-13; 36 11 12-13). Plafhtilaims she smokes medical marijuana just before be
a sleep aid and to help treat the chronic pain she suffers damthtdis and a prior
shoulder surgery. (Doc. 36 P#—-36, 39—40). Plaintiff alsasserts that she has nev
brought marijuana to work or used dtween impaired by it during her hours ¢
employment. (Doc. 36 1 38).

In January 2016, Defendant modifi#®d Alcohol and Drug Abuse Policy tg

expressly state that employees are fimitdd from “[rleporting to work under the

influence of drugs or alcohol, including medli marijuana.” (Docs. 33-3 at 12; 36 1 2).

Defendant’s amended Alcohol@brug Abuse Policy also geires employees to submi

to a drug or alcohol test if &y suffer a workplace injurithat requires medical treatment

from an outside health care provider.” (Doc. 33-3 at 14).

In March 2016, Plaintiff transferred @efendant’s Taylor, Arizona store. (Docs.

36 § 1; 33-1 at 11-12, Whitmire Depo. 3: 22-36:3, 38:1-13 While working on

May 21, 2016 in the Taylor store, a baga# fell on Plaintiff's wrist as she was levelin
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the bags in the ice machine. (Docs. 33 136 16). Plaintiff reported this incident t

Management and filed an Associate Incid&®#port with Defendant that same day.

(Docs. 33 1 16; 36 J6; 36-1 at 12, 32). However, Plaintiff finesth her shift and did not
seek any medical attention on May 21, 2@Bgause she did not feel the incident w
serious enough. (Docs. 33 § 17; 36 1 17#13% 15). Defendant’s Associate Accidef
Review Form indicates that Bendant did not find Plaintiffesponsible for the incident
(Doc. 36-1 at 32 (“Not conclusive thahe associate did not follow safe wor
practices|.] . . . This could have jest easily happenéd a customer.”)).

On May 23, 2016, Plaintiff notified Hoan Resources obatinued swelling and
pain in her wrist. (Docs33 { 18; 36 T 18). Just befo2e00 a.m. on May 24, 2016

Plaintiff smoked medical marijuarprior to going to sleep. (2s. 33 1 19; 36 { 19; 36-1

1 18). Later that same day (May 24, 2016), iRifficlocked in to her scheduled shift g

2:00 p.m., and told Personnel Coordinator @edaughn that her wrist still hurt. (Docs.

33 11 20-21; 36 11 20-RPursuant to Walmart policy, M¥aughn directed Plaintiff to
an urgent care clinic for a wrist examinatiand post-accident urine drug test. (Docs.
1 21; 36 § 21). Except for thigsit to the urgent cardinic on May 24, 2016, Plaintiff
never missed any time at work as a resuli@fwrist injury. (Docs. 33 § 31; 36  31).
At the urgent care clinic, Plaintiffarm was x-rayed, and she submitted a uri
sample for the drug test. (Docs. 33 | 22;1382). Following this drug screen, Plaintif
claims that she returned to waand informed Ms. Vaughn that the clinic had not take
copy of her medical marijuancard, even after Plaintifhformed the clinic of her
medical marijuana usage and cardholder st@ec. 36 11 43—44). At this time, Plaintif
asserts that Ms. Vaughn took a copy of tiedical marijuana cardDoc. 36 { 44). This

was the first time that Plaintiff informednyone at Walmart that she had a medi¢

marijuana card. (Docs. 33 § 14; 36 Y 14, #Rintiff also never informed anyone 3
Walmart that she had a disability. (Docs. 33 § 15; 36 { 15).
Plaintiff's May 24, 2016 drg screen tested positive forarijuana metabolites at 4
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quantitative value of greater thaf00 ng/ml. (Doc. 33-3 at 33)n a signed declaration
Ms. Vaughn stated that, “upon reasonabliebePlaintiff's May 24, 2016 positive test
result for marijuana indicated that she wapamed by marijuana dung her shift that
same day.” (Doc. 33-3 at 23, Vaughn Decl. 121@n May 31, 2016 (or to the test
result being reported to Defdant), Plaintiff had a followtp interview with a Medical
Review Officer to discuss her positive drugesm, at which Plaintiff told the Medica
Review Officer that she haah Arizona-issued medical njaana card. (Docs. 36 46
36-1 at 26). The Medical Revie@fficer verified Plaintiff's medical marijuana card thg
same day. (Doc. 36-1 at 26).

In June, Plaintiff received a letter tdd June 7, 2016 from the Industrie
Commission of Arizona alerting Plaintiff theer employer’s insurance carrier had be
notified of her workers’ compensation cfai (Doc. 36-1 at 10). That same mont
Plaintiff received two Notices of Clainstatus from the Industrial Commission ¢
Arizona regarding her workers’ compensation claim, both of which were dated Jun
2016. (d. at 14, 16). One of these letters indicateat Plaintiff's claim was accepted, by
that no compensation would be paittl. (@t 14). The other letter stated that Plaintiff
injury had not resulted in permanentsalility, and indicated that temporar
compensation and active medli treatment terminatedn May 24, 2016 becauss
“claimant was discharged.id. at 16).

Following the injury-cawsing incident on May 212016, Plaintiff continued
working full-time until she was spended due to her positiveudrtest on July 4, 2016
(Doc. 36 11 25, 49). On July 22, 2016 Dwfant terminated Plaiiff, only citing her
positive drug test as the reason for her tertrona(Docs. 33 T 26; 33 at 35; 36 T 26).

Plaintiff admits that she ha® evidence that Defendantr@nated her because of he

! Plaintiff does not challenge the testingthoel of her drug screeand admits that
%h6eﬂr%s41§Its indicate that a mjaana metabolite was present in her urine. (Docs. 33

2 Ms. Vaughn also states ler Declaration that it iBer understanding that thé
guantitative value of marijuanafiected in Plaintiff’'s urinescreen (“> 1000 ng/ml”) is
Bhelmﬂafgr)]um reading the test can measure for marijuana.” (Doc. 33-3 at 22-23, V:

ecl. :
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status as a medical marijuana cardholdB®ocs. 33 { 33; 36 T 33). Aside from he

D
=

termination, Plaintiff does not feel that Detlant discriminated agsst her in any way.
(Docs. 33 1 28; 36 { 28).
On March 22, 2017, Plaiftidual-filed a charge of discrimination with the Equa

Employment Opportunity Commission (“EEOCand the Arizona Attorney General'$
Office, Civil Rights Division. (Docs. 36 1 736-1 at 22). After reeiving her Notice of

v

Right to Sue from the ArizonAttorney General’'s Office odune 6, 2017, (Docs. 36
1 74; 36-1 at 24), Plaintiffiled her Complaint on June 2017, (Doc. 1). Plaintiff's
Complaint alleges that she svavrongfully terminated and¥ discriminated against in
violation of the Arizona Medical MarijuanAct (“AMMA”), A.R.S. § 36-2813(B), the
Arizona Civil Rights Act (“ACRA”), A.RS. 8§ 41-1463(B), the Arizona Employmer|
Protection Act (“AEPA”), A.R.S. 8§ 23-1501(A)(3)(b), and the Arizona workefs
compensation statutes, A.R.S. 88 23-9ft1seq (Doc. 1 at 1, 4-6).Defendant filed an

~—+

Answer on August 112017 denying that it wrongfully tsminated, discriminated against,
or engaged in angonduct toward Plaintiff creating lidity. (Doc. 6 at 1). In its Answer,
Defendant also alleged as an affirmativdedse that it “has established a policy and
implemented a drug testing program in cdiame with Arizona law, so its actions
toward Plaintiff are protected from litigatiamder A.R.S. § 23-493.06,” Arizona’s Drug
Testing of Employees Act (“DTEA”).Id. at 9).

On February 5, 2018, Defendantspended to Plaintiffs First Set of
Interrogatories, stating that “Defendant glagot contend Plaintiff was employed in fa
safety-sensitive position as defined undeizéma law.” (Docs. 15; 36-1 at 74-75).
However, Defendant thereafter filed a Motitam Summary Judgment which argued, in

part, that Plaintiff was in a safety senstiposition, (Doc. 20)and supplemented its

interrogatory answer to sayie same, (Doc. 28). As a result, the parties attendgd a

3 Specifically, the four cous in Plaintiff's Complaib are as follows: Count Ong
alleges wrongful termination under t#MMA and the AEPA; Count Two alleges
discrimination under the AMMA; Count Thresdleges wrongful termination under th
ACRA,; and Count 4 alleges retaliation undiee AEPA for exercising rights under th
Arizona workers’ compensatiatatutes. (Doc. 1 at 4-6).

(DD
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Discovery Dispute Hearing on August 22018, at which the Court ordered that
Defendant’s supplemental response to itsringatory answer (Doc. 28) be struck as
untimely, and precluded any argument byfddelant that Plaintiff was in a safety
sensitive position. (Doc. 31). The Court alsiouck Defendant’sMotion for Summary
Judgment (Doc. 20), Plaintiff®esponse (Doc. 24), and fleedant’'s Reply (Doc. 29).
(Doc. 31).

On August 30, 2018, Defendant red its Motion for Summary Judgment
(Doc. 32), to which Plaintiff filed a Responaad Rule 56(d) Application (Doc. 35) o}
October 1, 2018. On Octob#&8, 2018, Defendant filed a Blg in support of its Motion

—

for Summary Judgent. (Doc. 37¥. After hearing oral argumén November 13, 2018,
the Court issued an Order on Novembgr 2018 declining taule on Defendant’s
Motion for Summary Judgmer{Doc. 32) until it receivedsupplemental briefing on:
(1) why the Court should or shld not hold that sectiors3-493(6) and 23-493.06(A)(6
of the DTEA unconstitutionallamend or implicitly repeasections 36-2813(B)(2) and
36-2814(A)(3) of the AMMA; and (2) if th€ourt does find these sections of the DTHA
unconstitutional under the Voter ProtectiontAwhy Plaintiff shoull or should not be
entitled to summary judgment on hedaim under the AMMA pursuant to
Fed. R. Civ. P. 56(f). (Doc. 44). The partesch filed briefs addssing these issues op
December 7, 2018SgeeDocs. 48; 49).
On November 21, 2018, Plaintifildd a Notice of Constitutional Question
(Doc. 45) pursuant to Fed. Riv. P. 5.1(a) and certified &h she served eopy of this
Notice on the Attoray General for the State of Arizona certified mail, return receipt
requested on that same date. The Coureskitg Certification ofConstitutional Question
(Doc. 46) in accordance with Fed. R. Civ.5P1L(b) and 2&).S.C. § 2403(b) via certified
mail on the Attorney General for the Sabf Arizona on November 27, 2018. The
Attorney General did not inteene within sixty days fronthe date Plaintiff filed her

4 After receiving the parties’ Joint Motiorequesting that & Court extend the
deadline for Defendant to file its Reply, gD 38), the Court ordered that Defendant
Reply filed on October 18, 2018 wdsemed to be timely, (Doc 39).
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Notice of Constitutional Questionthe deadline set in the CatgrCertification Order in
accordance with Fed. R. CiR. 5.1(c). (Doc. 46 at 2). Hower, the State of Arizona did
enter an appearance as a propa@saduson January 22, 2019Docs. 53; 54). Finding
that allowing the State of Arizona’s proposaudicus curiaebrief in support of no party

would aid the Court in resolving the pengimatters, the Court granted the State

Arizona’s Motion for Leave td-ile Amicus Curiae Brief (Dc. 54) on January 23, 2019.

(Doc. 55)° The Court now rules on Defendant’'s Motion for Summary Judgm
(Doc. 32) and Plaintiff's Rule 56(dpplication (Doc. 35 at 11-13).
.  SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate wh&he movant shows that there is np

genuine dispute as to any material fact tremovant is entitled tudgment as a mattef
of law.” Fed. R. Civ. P. 56(a). “A party asseg that a fact canndte or is genuinely
disputed must support that agsmn by . . . citing to particar parts of materials in the
record, including depositions, documents, eteutally stored information, affidavits, of
declarations, stipulations . . . admissions, igigatory answers, or other materials,” or k
“showing that materials cited do not establish the absence or presence of a g
dispute, or that an adverse party cannot predadmissible evidende support the fact.”
Id. 56(c)(1)(A-B). Thus, summarpdgment is mandated “against a party who fails
make a showing sufficient to establish the existeof an element essential to that party
case, and on which that party wikdr the burden of proof at trialCelotex Corp. v.
Catrett 477 U.S. 317, 322 (1986).

Initially, the movant bears ¢hburden of demoisting to the Court the basis fo
the motion and the elements thie cause of action upon igh the non-movant will be
unable to establish a genuine issue of material fidcat 323. The burden then shifts t

the non-movant to establishetlexistence of material fadd. A material fact is any

factual issue that may affeitte outcome of the case undee governing substantive law,.

® The Court deems the State of Ariatm ProPosed Amicus Curiae Brief i
Support of No Party at Doc. S4at 1-5 to be filed as of Jamy&3, 2019, the date of the
Order granting leave.
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Anderson v. Liberty Lobby, Incd77 U.S. 242, 248 (1986The non-movant “must do

more than simply show thatdte is some metaphysical doastto the material facts” by

“com([ing] forward with ‘speciftc facts showing that there is a genuine issue for trial.

Matsushita Elec. Indus. Ce. Zenith Radio Corp475 U.S. 574, 58@7 (1986) (quoting
Fed. R. Civ. P. 56(e)). A digpe about a fact is “genuine” ithe evidence isuch that a
reasonable jury could return argiet for the non-moving partyLiberty Lobby, Ing.477
U.S. at 248. The non-movant&re assertions, standing alone, are insufficient to cres
material issue of fact and @it a motion for summary judgmend. at 247-48.
However, in the summary judgment context, the Court construes all disputed facts
light most favorable téhe non-moving partyEllison v. Robertsar357 F.3d 1072, 1075
(9th Cir. 2004).

At the summary judgment stage, the Caurdle is to determawhether there is a
genuine issue available foriak There is no issue fori&t unless there is sufficient
evidence in favor of the non-moving party fa jury to returna verdict for the non-
moving party. Liberty Lobby, Ing. 477 U.S. at 249-50.If“ the evidence is merely
colorable, or is not significantly prothae, summary judgment may be grantetd:
(citations omitted).

. ANALYSIS

Defendant moves for compéesummary judgment on Paiff's lawsuit, claiming
there is no genuine issue of material fact on any of Plaintiff's claims. (Doc. 32 at 1
In opposition, Plaintiff asks that theo@rt deny summary judgment on all counts a
enter partial judgment for Plaintiff on lidity on her AMMA and AEPA claims pursuant
to Fed. R. Civ. P. 56(f). (Doc. 35 at 1). Ahatively, Plaintiff requests that the Court’
ruling be deferred under &eR. Civ. P.56(d). Id. at 11-13, 17). The Court now
addresses each of Plaintiff's clainasd all related arguments, in turn.

A. Discrimination _under the AMMA , and Wrongful Termination under

the AMMA and AEPA

Plaintiff alleges that Defendant diswinated against her in violation of th
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AMMA, A.R.S. 8§ 36-2813(B), bysuspending her without pand then terminating het
because of her positive drug scrée(Doc. 1 at 3-5). Plaintiff also contends th
Defendant wrongfully terminated her iwiolation of the AEPA, A.R.S. 8 23-
1501(A)(3)(b), by firing her becae of her positive drug scre@nviolationof the public
policy set forth in A.R.S. § 36-2813(B) of the AMMADoc. 1 at 4).
1 The AMMA

In the November 2010 general eleati Arizona voters enacted the AMMA
A.R.S. 8§ 36-2801et seq. by ballot initiative. State v. Gear 372 P.3d 287, 288
(Ariz. 2016). Under the AMMA *“a ‘qualifyig patient’ diagnosed with a ‘debilitating

medical condition’ may obtain a registry carom the Arizona Department of Healtl

Services” to buy and use medical marijuéna. (citing A.R.S. 88 36-2801(3), (13); 36t

2804.02). The AMMA igludes an anti-discrimination gision, A.R.S. § 36-2813(B),

which provides, in pertinent part, that:

Unless a failure to do so woutthuse an employer to lose a
monetary or licensing relateldenefit under federal law or
regulations, an employer mayot discriminate against a
person in hiring, termination or imposing any term or
condition of employment oiotherwise penalize a person
based upon...[a] registered qualifying patient’'s positive
drug test for marijuana compents or metabolites, unless the
patient used, possessed or was impaired by marijuana on the
premises of the place of emgment or during the hours of
employment.

A.R.S. § 36-2813(B).
The AMMA also provides that does not require “[a]n employer to allow . . . ar

employee to work while under the influencemérijuana,” and does not “prohibit[] ar

¢ Plaintiff's discrimination claim undethe AMMA is the gcond count in her
Complaint. (Doc. 1 at 4-5).

" Plaintiff's wrongful termination clan under the AMMA and AEPA is the firsf
count in her Complaint. (Doc. 1 at 4).

8 Defendant does not dispute that Ridi is a qualifying patient under the
AMMA. (SeeDocs. 2; 32).

-9-
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employer from disciplining an employee for . .. working while under the influence¢ of

marijuana.”’ld. 8§ 36-2814(A)(3)—(B). However, “a regered qualifying patient shall not
be considered to be under the influencanairijuana solely becaesof the presence of
metabolites or components of marijuana thmdear in insufficient @ncentration to cause
impairment.”ld. § 36-2814(A)(3).

2. Whether the AMMA Provides a Private Cause of Action

In the second count oher Complaint, Plaintiff alleges that Defendant
discriminated against her in violation of the AMMA, A.R.S. §8 36-2813(B), |by
suspending her without pay and then termingaher because of her positive drug scregn.
(Doc. 1 at 4-5). Defendant cemnids that this discriminatn claim under the AMMA fails

as a matter of law because the AMMA doesprowide a private cause of action. (Do

CJ

32 at 5). As there are no reported Arizateisions discussing a private right of action

for employment discrimination under the AMMA, this appears to be a question of|first

impression. “When a federal court must deiesma novel issue of state law, the coyrt

=

attempts to predict how the state’glmest court would decide the issuBitht v. Peoria
Unified Sch. Dist. Nol1l of Maricopa Cty.641 F. Supp. 2d 888, 899 (D. Ariz. 2009)
(citing Ariz. Electric Power Coop. v. Berkeleyd F.3d 988, 991 (9th Cir. 1995)).
“When, as here, a statute does not esglyecreate a cause attion to enforce its
terms, that statutory ‘silee’ is not dispositive.Gersten v. Sun Pain Mgmt., P.L.L.C|
395 P.3d 310 (Ariz. CiApp. 2017) (citingNapier v. Bertram954 P.2d 1389, 1391 (Ariz
1998)). Rather, “determining whether a statutpliaitly creates a private right of action
requires considering ‘the context of the stagythe language usdle subject matter, the
effects and consequences, andgpieit and purpose of the law.Picht, 641 F. Supp. 2d
at 899 (quotinglransamerica Financial Gp. v. Superior Court761 P.2d 1019, 1020
(Ariz. 1988)); see Napier 954 P.2d at 1391-92. “A igate cause of action has begn
implied when no other remedy for vitilzn of the statute was availabldd. (citing
Douglas v. Window Rock Casiglated Sch. Dist. No.,&8 P.3d 1065, 1069 (Ariz. Ct
App. 2003)). Applying these principles hetbe Court holds that A.R.S. 8§ 36-2813(B)

A4
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creates a private cause ofian for its alleged violation.

Section 36-2813(B) of the AMMA does nptovide an express cause of action.

However, the parties disagree on whetBersten v. Sun Pain Mgmt., P.L.L,.395 P.3d
at 313, holds that there is no impliedvpte cause of action under the AMMASde
Docs. 32 at 5-6; 35 at 3-5). Specifically, Defendant Gestenfor the proposition that
“the AMMA has been held not to provide ethan express or implied private cause
action,” (Doc. 32 at 5), whereas Plaintiff ctes that Defendant’s reliance on this Arizor
Court of Appeals decision is mistaken becauBerstencannot be read for such a blank
statement,” (Doc. 35 at 4). On this phithe Court agrees with Plaintiff.

In Gersten a physician discharged a patient étaining a registry identification

card to use medical marijuar@ersten 395 P.3d at 3H12. Suing his former physician

for damages and equitable relief, the patiaileged that the physician’s condug¢

constituted a violation oA.R.S. § 36-2813(C).Id. at 312. The Superior Court grante
the physician’s motion to dismiss under ArizoRale of Civil Procedure 12(b)(6) for
failure to state a clen on the grounds “that A.R.S. 8 36-2813(C) did not create a pri
cause of action for its alleged violatiolisersten 395 P.3d at 312.

Upon the patient’s appeal, the Arizonautt of Appeals noted that although § 3¢

2813(C) ensures “that qualifying patientsllwiot ‘otherwise’ be disqualified from

medical care solely because of their auttemtimse of medical marijuana,” the appellate

court stressed that § 36-2813(C) does not “obligate a physician to extend or co
medical care to a qualifying patientd. at 313. Consequently,dhappellate court agreec

with the court below that § 36-2813(C) edonot create a private cause of action.

However, in reaching this decisioizersten expressly distinguished the physicigan

% This portion of the AMMA states:

For the purposes of medical camecluding organ transplants,
a registered qualifying patientauthorized use of marijuana
must be considered the equasst of the use of any other
medication under the directioof a physician and does not
constitute the use of an iliic substanceor otherwise
disqualify a registered qualifyg patient from medical care.

AR.S. § 36-2813(C).
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provision, § 36—2813(C), from the antsdrimination provision, § 36—2813(B):

The wording of A.R.S. § 36-2813) does not . . . attempt to
regulate the relationship beten a physician and patiefhis
distinction becomes clear wh examining A.R.S. 8 36—
2813(C) in context and compag it to other provisions of
the Act that attempt to regulate the conduct of schools,
landlords, and employer&or example, A.R.S. 8§ 36-2813(A)
provides that “[n]o school or tallord may refusé¢o enroll or
lease to and may not otherwipenalize a person solely for
his status as a cardholder, wwddailing to do so would cause
the school or landlord to losemonetary or licensing related
benefit under federal law or regulations.” In a similar vein,
A.R.S. 8 36-2813(B) providesat) with certain exceptions,
an employer may not discriminasé@ainst a person in hiring,
terminating, or imposingany term or condition of
employment.Unlike these provisionsA.R.S. § 36-2813(C)
iImposes no affirmative obligatioon a physician to treat or
continue treating a qualifying pant. Given this, there is no
basis for implying a private cause of action against a
physician to enforce an affiative obligation to treat or
continue treating a qualifying patiethat does not exist under
A.R.S. 8§ 36-2813(C).

Id. at 313-14 (emphasis added).

This distinction drawn byhe appellate court iGersteninsinuated that, unlike

8 36—2813(C), an implied private cause di@ctexists under 8 36—2813(B) because thi

subsection imposes on employers anr@ffitive obligation to abide by the anti
discrimination mandate of the statute. i88t36—-2813(C) is alsdistinguishable from
the anti-discrimination provision, 8 36-PZBB), because theres a pre-existing
mechanism for wronged patients to enforoglations of § 36—283(C) by submitting a
complaint to the Arizona Medical Board to investigate and discipline a physician
unprofessional conduct, whidhcludes the violation of any state law applicable to t

practice of medicine, such as the AMM®&ersten 395 P.3d at 314. In contrast, “there

no such independent enforcement mechanisamagemployers” for violations of 8 36+

2813(B). (Doc. 35 at 5). Thisuggests that an implied private cause of action is needs
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14

implement the dirdove of § 36—-2813(B)SeePicht, 641 F. Supp. 2d at 899 (“A private
cause of action has been implied when rieentemedy for violation of the statute was
available.”).

In support of her argument that an lregd private right of action exists in 8§ 36-
2813(B) of the AMMA, Plaintiff points tdH.B. 2541, which the Arizona Legislaturg
passed in April 2011 in respse to the enactment dfie AMMA. (Doc. 35 at 5).
H.B. 2541 amended A.R.S. § 23-493.06(A)@ the DTEA to expand protections for

employers who terminate an employee “basadthe employer’'s good faith belief tha

U

—

[the] employee had an impairment while nkiag while on the employer’s premises ar
during hours of employmentSeeDRUGS, 2011 Ariz. LegisServ. Ch. 336 (H.B. 2541)
(West). H.B. 2541 also adddide “safety-sensitive” concepd 8 23-493.064)(7) of the
DTEA, which permits an employer to “excle an employee from performing a safety-
sensitive position” if the employer has a “goodHaelief that the employee is engaged
in the current use of any drug” wh “could cause an impairmentld. According to
Plaintiff, H.B. 2541 creates “exceptionsnca modifications that directly impact
Subsection B” of 8§ 362813 of the AMMA, thus showinghat “the Legislature believed
that employers had new exposure to privatesiats because of the AMMA.” (Doc. 35 at
5). The Court agrees, as thact Sheet for H.B. 2541xplicitly mentions the AMMA
before introducing the aboweodifications to the DTEASeeArizona Senate Fact Sheet,
2011 Reg. Sess., H.B. 2541 (Mar. 25, 20That the Arizona Legislature made these
modifications to the DTEA to proteatmployers from litigation suggests that the
Legislature believed the AMMA supplied amplied private right of action for
employees against employers allegadbtating 8 36—2813(B) of the AMMA.

While Defendant claims that “[a]ll oth@ourts considering this issue have held

that similar medical marijuana laws were @eddo decriminalize medical marijuana uskg,

—+

not create an implied cause of action againgileyers,” (Doc. 32 at 6), the Court is ng
so convinced. In support of this contention, Defendant €itesas v. Wal-Mart Stores
Inc., 695 F.3d 428 (6tICir. 2012). InCasias the plaintiff, a medial marijuana user,
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contended that Wal-Mart wrongfully dischargeidh in violation of Michigan’s Medical
Marihuana Act (“MMMA”) after he tested piive for marijuana in violation of Wal-
Mart's drug use policyld. at 431-32. Appealing the district court’s dismissal of his ca
the plaintiff argued that the MMMA, MichComp. Laws 8 333.26424(a), “protect
patients against disciplinary action in a prevemployment setting for using marijuana
accordance withMichigan law.” Id. at 434. Section 333.26424(a) of the MMM/
provides, in relevant part:
A qualifying patient who ha®een issued and possesses a
registry identification card sHanot be subject to arrest,
prosecution, or penalty in amganner, or denied any right or
privilege, including but notlimited to civil penalty or
disciplinary action by a business or occupational or

professional licensing board or bureau, for the medical use of
marihuana in accordance with this act[.]

Mich. Comp. Laws § 333.26424(a).

Agreeing with the districtcourt that the “statute never expressly refers
employment, nor . .. require[s] or impl[ied]e inclusion of private employment in it
discussion of occupational professional licensing boards|[ffie Sixth Circuit affirmed.
Casias 695 F.3d at 436. After determiningatithe MMMA's language did not suppor|
the plaintiff's interpretation that 8 333.2642% provides protection against disciplinar
actions by a business becausiee“statute fails to regulatprivate employment actidgls
the Sixth Circuit concluded that § 333.26434(does not impose restriction on privat
employers, such as Wal-Martd. at 435—-36 (emphasis added).

Whereas the MMMA statute iCasias “fails to regulate private employment

actions,” Casias 695 F.3d at 436, ston 36—2813(B) of the AMMA provides ar
affirmative obligation on empl@rs to abide by the antisdirimination mandate of the
statute.See A.R.S. § 36-2813(B) (“...an employaray not discriminateagainst a
person in hiring, termination or imposirgny term or condition of employment o

otherwise penalize a person . ...") (emphaglded). Based on the drastic dissimilar
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of the medical marijuana statute at issu€asiasto § 36—2813(Bpf the AMMA, the
Court finds Defendant’s extensive relianceGasiasfutile.

The other cases cited by feedant fare no better, as none of these cases inv
medical marijuana statutes with anti-discrnation provisions everemotely similar to
8§ 36—2813(B). Rather, “[e]ach of these cases involves a statutdiative that is either

silent on employment, or expressly authes discrimination against medical marijuaf

users.” (Doc. 35 at 6kee Coles v. Harris Teeter, LL217 F. Supp. 3d 185, 188 (D.D.Q.

2016); Steele v. Stallion Rockies |.tt6 F. Supp. 3d 120%219 (D. Colo. 2015)Swaw

v. Safeway, In¢.No. C15-939 MJP, A6 WL 7431106, at *IW.D. Wash. Nov. 20,
2015); see alsdRoe v. TeleTech Cusher Care Mgmt., LLC216 P.3d1055, 1059-60
(Wash. Ct. App. 2009) (holdg that Washington State Medl Use of Marijuana Act,
RCW 69.51A.040(1), did not create an ired cause of action against employers wi
terminate, or fail to hirean individual solely based ohis or her use of medica
marijuana where statute only created an aHime defense to state criminal prosecutic
for possession of marijuana and did notohobit private employerfrom maintaining a
drug-free workplace and temating employees who use medical marijuan&9ss v.

RagingWire Telecomms., Ind.74 P.3d 200, 205-07 (Cal.(R) (holding that disability
discrimination provisions of Californidair Employment and Housing Act did ng

require employer to accommodate empkigeuse of medical marijjuana where th

operative provisions of California’s medicalarijuana statute, hCompassionate Usg
Act, Health & Saf. Code § 11362.5, “do ngpeak to employment law” but, rathef

“speak exclusively tehe criminal law”);Johnson v. Columbi&alls Aluminum Cq.213

P.3d 789 (Table), 2009 WL 865308, at *2 (Mo2009) (holding that Montana’s Medical

Marijuana Act, MCA 50-46-2(2)(b), did not provide employee with an express
implied private right of action for negligea or negligence per se against employ
following employee’s termination for failing a drug test due to his medical marijuana

where state’s medical marijuana act was r&sly a “decriminalization” statute which

specifically provided that it could nobe construed to require employers “to
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accommodate medical use of mana in any workplace”).

DefendantalsocitesColes v. Harris Teeter, LLGvhere a district court held that
an employer’'s termination of an employe#o failed a drug test due to his use of
medical marijuana did not violate D.C.’s public policy 8baing qualifying patients to
use medical marijuana pres@tbby their physicians. 217 Bupp. 3d at 188. In arriving
at this conclusion, the court clarified tHatC.’s Medical Marijuana Treatment Act, D.C.

Code 8§7-1671.0kt seqg. “did not explicity mandate that employers had to

accommodate such legal marijuana use, and, at most, “maintained a public poligy th

decriminalizes and allows the consumptaimmarijuana for private medical reasons’—a
“far cry from prohibiting employex from terminating such usersld. In contrast to
D.C.’s Medical Marijuana Treatment Acthe AMMA goes one step beyond simply

decriminalizing medical marijuana for qualiig patients by prohibiting employers fron

—

terminating such users unless the qualifying patient used, ingested, possessed, v

impaired by or was under the influence of marijuana at work, or unless the emplayer
failure to discriminate against that qugiifg patient would cause them to “lose |a
monetary or licensing related benefit undederal law or regulations.” A.R.S. 88 36
2813(B), 36-2814(A).

Similarly, Steele v. Stallion Rockies Ltdils to provide support for Defendant’

\*2J

contention that there is no implied causeaction in the AMMA, as that case alsp
involves a medical manana statute with little similarityo 8 36—2813(B 106 F. Supp.
3d at 1219. Irteele the district court dismissed theapitiff's claims alleging breach of
contract and discrimination in violan of the ADEA, ADA, and the Colorado Anti;
Discrimination Act where the plaintiff wasrteinated for off-the-job use of medical
marijuana because the courtufa that Colorado’s medical marijuana act did not extend
so far as to shield the ghtiff “from the implementation of his employer’'s standand
policies against employee miscondudd’ at 1214, 1219 n. 6Rather, as noted by
Plaintiff, Colorado’s medical mgwana statute, Colo. Rev. St&nn. § 18-18406.3, fails

to “mention employment at all.” (Doc. 35 @). This is in stark contrast to the ant
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discrimination provision of the AMMASeeA.R.S. 8§ 36-2813(B). Moreover, Art. XVIII,
sec. 14 of the Colorado Constitution—pasdsd voters in respae to Colorado’s

medical marijuana statute—explicitly statéslothing in this section shall require an

employer to accommodate the medical use afjoana in any work place.” Colo. Const.

art. XVIII, § 14(10)(b).

Further, the Washington medical marijuana statute at iss8svaw v. Safeway,
Inc., RCW 69.51A.060, differs drastically fro®36—2813(B) of the AMMA as well.
Swaw 2015 WL 7431106at *1. In Swaw the plaintiff brought suit against his forme

employer, asserting that he was discriminagainst on the basis of his disabilities whe

the employer fired him for testing positiver fmarijuana, which the plaintiff used afte
hours pursuant to a valid Washing&tate medical marijuana prescriptiddh. In granting

the employer’'s motion for judgmewn the pleadings, the distt court concluded that

RCW 69.51A.060 of Washington’s Medicklse of Marijuana Act “does not requirg

employers to accommodate the use of medwatijuana where they have a drug-fre
workplace, even if medical mpiana is being used off site to treat an employe
disabilities.”Id. (citing RCW69.51A.060(6Y° (“Employers may establish drug-free wor|
policies. Nothing in [the Medical Use of Marijuana Act] requires an accommodatior
the medical use of cannabis if an empldyas a drug-free workplace.”)). In contrast, ti
AMMA makes no such expdion for employers who nmatain drug-free workplace
policies.SeeA.R.S. § 36-280Et seq.

Contrary to the case law cited by Dedant, Plaintiff points to two caseg
Noffsinger v. SSC Ni#éioc Operating Co. LLC273 F. Supp. 3dZ5, 339-40 (D. Conn.
2017) andCallaghan v Darlhgton Fabrics Corp. No. PC-2014-5680, 2017 WU
2321181, at *1 (R.l. Super. May 23, 2017), refg to medical marijuana statutes wit
anti-discrimination provisions analogotss§ 36-2813(B) of the AMMA! In Noffsinger

10 Due to amendments of RCW 69.51A.060 effective July 1, 2016, for
subsection 6 is mo subsection 7SeeCannabis Patient Protection Act—Establishme
2015 Wash. Legis. Serv. CH0 (S.S.S.B. 5052) (West).

1 In Noffsinger the court noted that Arizona @e of nine states which hav
passed medical marijuana laws with explaiti-discrimination practions from adverse
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the district court considered whether a\psion of Connecticut’'s Palliative Use of

Marijuana Act (“PUMA”), which explicitly prohibits discrimindon by employers
against qualifying patients whese marijuana outside the workplace, provided an impl
private right of actionNoffsinger 273 F. Supp. 3d at 33839-40 (citing Conn. Gen,
Stat. § 21a-408p(b)(3)). Thera,qualifying patient undd?UMA brought sut against an
employer who denied her abjgosition after she tested gve for marijuana during a
pre-employment screening, contending that thpleyer’'s actions conguted a violation
of PUMA's anti-discrimination provisignConn. Gen. Stag 21a-408p(b)(3)ld. at 331—
32. This anti-discrinmation provision states:

Unless required by federal la@r required to obtain federal

funding: . . . (3) No employer mpaefuse to hire a person or

may discharge, penalize or thaian employee solely on the

basis of such person’s or employee’s status as a qualifying

patient or primary caregivaimnder sections 21a-408 to 21a-

408n, inclusive Nothing in thissubdivision shall restrict an

employer's ability to prohiib the use of intoxicating

substances during wofttours or restrict an employer’s ability

to discipline an employee for being under the influence of
intoxicating substancesduring work hours.

Conn. Gen. Stat. § 21a-408p(b)(3).

Denying the employer’s motion to diga the qualifying patient’s claim unde
Conn. Gen. Stat. § 21a-408)@®), the court concluded thBUUMA'’s anti-discrimination
provision provides a private cause of actiNieffsinger 273 F. Supp. 3d at 341, 343. |
arriving at this conclusion, the court consideheav the qualifying pent “certainly falls
within the class for whose benefit the statutas enacted,” and found “no indication ¢

legislative intent to deny a private causeaofion” nor indication that a private cause (

employment actionsNoffsinger 273 F. Supp. 3dt 331 n. 1seeA.R.S. § 36-2813;
Conn. Gen. Stat. § 231408p(b); Del. Codénn. tit. 16, § 4905A; 410 Ill. Comp. Stat
130/40; Me. Rev. Stat. ti22, § 2423-E; Minn. Stat. §52.32; Nev. Rev. Stat. §
453A.800; 35 Pa. Stat. Ang.10231.2103; R.I. Gehaws 8§ 21-28.6-4. ThBloffsinger

decision also emphasized thatGersten v. Sun Pain Mgmt., P.L.L.G95 P.3d at 312—
13, the Arizona Court of Appealinsinuated gwbut did not find) that a private cause
action might exist against . . . employers” in the AMM@.at 339 n. 5.
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action is inconsistent “with the undertg purposes of the legislative schemiel” at
339-40. The court further notddat, “without a private cause of action, § 21a-408p(b)
would have no practical flect, because the law does not provide for any ot
enforcement mechanismid. at 340.
Similar to Connecticut, Delaware alsoshan anti-discrimination provision in its
Medical Marijuana Act which is almostedtical to § 36—2813(B) of the AMMA:
Unless a failure to do so walitause the employer to lose a
monetary or licensing-relatebenefit under federal law or
federal regulations, an employmay not discriminate against
a person in hiring, terminatiomr any term or condition of
employment, or otherwise penalize a person, if the
discrimination is based upon...[a] registered qualifying
patient's positive drug test for marijuanangmonents or
metabolites, unless the patient used, possessed, or was

impaired by marijuana on ¢hpremises of the place of
employment or during the hours of employment.

Del. Code Ann. tit. 16, 8 4905A(a)(3). Notgblh Delaware Superior Court in and fc
Kent County recently determindbat the language of §8 @9A(a)(3) creates an impliec
private right of actionSee Chance v. KitaHeinz Foods Cg.No. CV-K18C-01-056
NEP, 2018 WL 6655670, at *6 (Del. SupeCt. Dec. 17, 2018). In coming to thi
decision, the superior court noted that pientiff, a medical majuana cardholder who
was terminated for failing a drug test, cledills within the class of persons for whos
especial benefit the statute was enactedfl]’at *5. Further, the court determined th;
recognizing an implied private right oéction would advance the purpose

8 4905A(a)(3) by protecting medical marij@apatients from “discrimination based upg
their status, and from being penalized based tipaindiscrimination, as with terminatiof
from employment.”ld. Finally, the court foundhat the fact that the state’s medic
marijuana act included an auwliscrimination provision—but did not task any agency
commission with its enforcement—demtrased legislative intent to remedy

discrimination against registered cartttevs through private rights of actidd. at *6.
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In light of the similaritybetween the anti-discrimination provisions at issue
Noffsinger and Chanceto A.R.S. 8 36-2813(B), the Court finds these cases hig
persuasive. As irNoffsingerand Chance Plaintiff is a qualifying patient who “falls
within the class for whose bditethe AMMA was enactedNoffsinger 273 F. Supp. 3d
at 339; Chance 2018 WL 665580, at *5; see alsoPicht 641 F. Supp. 2d at 899
(“Whether the statute especially benefits flegson seeking redress is a factor in t
determination” of whether a statute impligicreates a private right of action) (citing
Transamerica Financial Corp.761 P.2d at 1021). Inoaosideration of H.B. 2541's
modifications to the DTEA inteded to protect employers frolitigation, it is clear that

the Arizona Legislature believed employensad exposure to private lawsuits fqg

violations of 8§ 36-2813(B) of the AMMASeeArizona Senate Fact Sheet, 2011 Reg.

Sess., H.B. 2541 (Mar. 25, 2011). This suggtsts “there is no idication of legislative
intent to deny a private camisof action,” as legislators expected the employmg
provision of the AMMA to “provide proteains for employees that would be enforceal
in courts.”Noffsinger 273 F. Supp. 3d at 339.

Finally, like in NoffsingerandChance a private cause of action is not inconsiste
with the underlying purposes of theMMA, but rather “effetuates the evident
legislative purpose” of preventing dismination in employmenagainst qualifying
patients using medical marijuana outsidetloé workplace since the law lacks an
explicit enforcement mechanisrd. at 340;Chance 2018 WL 6655670, at *5—Gee
also Callaghan 2017 WL 2321181, at *2¢*5-8 (holding that the anti-discriminatior
provision of Rhode Island’s medical marijuaand, R.l. Gen. Laws § 21-28.6-4(d), whic
provides that “No school, employer, or landlondy refuse to enroll, employ, or lease t
or otherwise penalize, a person solely for hiher status as a cdmolder,” includes an
implied private right of action becausgw]ithout one, § 21-8.6-4(d) would be
meaningless”). FollowindNoffsingerand Chase the Court concludes that there is g
implied private cause of action for vations of § 36—-2813(B) of the AMMA.

12 The Court is not convinced bfefendant's argument thatloffsinger is
distinguishable because it is a “failusehire” case. (Doc. 37 at 3). The ant
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As the Court finds that there is an iieg private cause of action in A.R.S. 8§ 36-
2813(B) of the AMMA, tle Court will not consider the g@es’ arguments as to whether
or not the AMMA supplieshe public policy for Plaitiff's AEPA claim. (SeeDocs. 32 at
10; 35 at 7-8; 37 at 4). Further, the ficstunt in Plaintiffs Complaint (alleging that

—

Defendant wrongfully terminated her in \ation of the AEPA by firing her because ¢
her positive drug screen in violation of §heblic policy set forth in the AMMA) relies on
the same set of factas Plaintiffs second countleging discrimination under the
AMMA. (SeeDoc. 1 at 4-5). Accordingly, siné¢daintiff may proceed under her secornd
count alleging discrimination under the AMMAhe Court dismisses Plaintiff's firsf
count alleging wrongful termination undégre AMMA and AEPA as duplicative of hel
second count.

3. Plaintiff's Request to DefeRuling on Summary Judgment under

Fed. R. Civ. P. 56(d)

Defendant argues in its Motion for i@mary Judgment that the results of

Plaintiff's May 24, 2016 drudest, which “was positive fomarijuana metabolites at a
level of greater than 1000 ng/ml, the highlesel the test could record,” gave Walmart
“a good faith basis to believe Plaintiff syampaired by marijuamon May 24, 2016, on
Defendant’s premises during vkohours.” (Doc. 32 at 9). However, Plaintiff contends
that Defendant previolysagreed that impairment was raitissue and that Plaintiff was
fired merely because her drug screenaatkd the presence of marijuana metabolites—
not because she was “impairdddm marijuana. (Doc. 35 dtl). According to Plaintiff,

Defendant confirmed via email that it “woutabt discuss ‘levels’ of THC, and thus np

—h

additional expert testimony was needed” determine whether or not the level @

lamd

marijuana metabolites presentHtaintiff’'s drug screen indi¢ad that she was impaired g
work on May 24, 2016.1d.). Because Defendant now pretseavidence on impairment

despite the alleged email agreement of thégmrPlaintiff requests that the Court defs

D
=

discrimination provision analyzed iNoffsinger like A.R.S. §36-2813(Bc2, does not
differentiate between refusing taréior discharging an individugbeeConn. Gen. Stat. §
21a-408p(b)(3).
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ruling on summary judgment under Fed. Rv.GpP. 56(d) so that she may have the
“opportunity to provide actual expert testimony. that the presence or level of inactiye
marijuana metabolites in an individual's wirhas no scientificcorrelation to that
individual’s impairment.” (Doc. 36 at 2).

Fed. R. Civ. P. 56(d) permits the Coto “defer considering the motion or deny
it,” “allow time to obtain affidavits or declatians or to take discovery,” or “issue any
other appropriate order” where the “nonmovstmbws by affidavit or declaration that, for
specified reasons, it cannot present da@ssential to justify its opposition[.]
Fed. R. Civ. P. 56(d). The rule applieshere the nonmoving party has not had the
opportunity to discover formation that is essential to its oppositioMétabolife Int’l,
Inc. v. Wornick 264 F.3d 832, 846 (9th Cir. 2001) (emphasis added) (quAndgrson
v. Liberty Lobby, In¢.477 U.S. 242, 250 n. 5 (1986Notably, however, Rule 56(d) “is
not meant to re-open discovery in generalglama v. City of MaderaNo. 1:08-CV-810
AWI GSA, 2012 WL 1067198, at *2 (E.D. Cal. Mar. 28, 201s8e also Dumas v. Bangi
No. 1:12-CV-01355-LJO, 2014 WL 3844775, *& (E.D. Cal. Jan. 23, 2014) (“Rulg

56(d) does not reopen discovery; rathefortestalls ruling on a motion for summar

<

judgment in cases where discovery is siplen and provides the gapect of defeating
summary judgment.”).

“The party seeking a Rule 56(d) continga bears the burden of proffering facts
sufficient to satisfy theéequirements of 56(d).Martinez v. Columia Sportswear USA
Corp., 553 F. App’x 760, 81 (9th Cir. 2014) (citindNidds v. Schindler Elevator Corp.
113 F.3d 912, 921 (9th Cir. 1996)). In ndi on a 56(d) motion, the Court considefs
whether “the movantdiligently pursued itsprevious discovery opportunities,” and
whether the movant has shown “how allowandditional discovery would [] preclude(]
summary judgment.Qualls By & Through Qualls \Blue Cross of California, Inc22
F.3d 839, 844 (9th Cir. 1994) (emimin original) (citation omittedsee alsd’fingston
v. Ronan Eng'g C9.284 F.3d 999, 1005 (9th Ci2002) (“The failure to conduct
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discovery diligently is grounds for tlieenial of a Rule 56[(d)] motion.™

Here, Plaintiff produces a Declarati@mgned by her counsel, Joshua Cardg
(Doc. 36-1 at 79-80), and a copfyan email chain with Oendant’s counsel, (Doc. 36-]
at 69-71), in support of hgrosition that Defendant previdysagreed that the level of
THC metabolites in Plaintiff'surine screen and its correlation (or lack thereof) w

impairment was not going to la@ issue in this suitSee idat 79).

On December 21, 2017, Plaintiff's counsatailed counsel for Defendant, stating:

In light of the recent communications from you that Wal-Mart
now claims to have terminated Ms. Whitmire because of the
level of THC in her bloodstrearersus that she had any level
of THC in her urine, | think wevill need an expert to render
an opinion on the correlationr(éack thereof) between THC
and impairment. To that endye you willing to extend the
expert disclosure deadlines soldtyr that issue? ... | have
located an expert and can prolyafpet a report in 30-45 days
or so. Let me know your positias soon as you can please.

(Id. at 70).
Defense counsel responded that same day, as follows:
To make clear, Walmart termimat Ms. Whitmire for testing
positive for THC on the drug test she performed. The level of
THC the test recorded was not the reason for her termination.

With that | do not believe thadditional expert witness is
necessary.

(Id. at 69). Following this response from defe counsel, Plaintiff's counsel asked
Defendant would be “Wing to stipulate to limine ouany commentary (by either side
on the level of THC itself” and “any testimomglated to the THC level having an impa(

on [Defendant’s] decision.”ld.). The email chain ends wittlefense counsel replying

~ 1n Pfingston v. Ronan Eng'g Goa case from 2002, th€ourt refers to the
plaintiff's motion for a continuance of tleeimmary gd%ment matns pending additional
discovery as a Rule 56(f) moti. In 2010, Fed. R. CiW?. 56 was amended, so no
“subdivision (d) carries forward without sulstial change the provisions of forme
subdivision (f).” Fed. R. Civ. P. 56 adary committee’s note® 2000 amendments.
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that they would talk with their client and then get back to Plaintiff's couridél. (
Despite the attestation of Plaintiff's coehghat he did not retain an expert gn
impairment “based on Wal-Mart’s assuraricat the ‘level’ of THC metabolites was ngt
going to be an issue,id. at 80), the Court will not preatie Defendant frm arguing that
Plaintiff was fired because the level of maana metabolites preseint her drug screen
led Defendant to believe she was impaigdwork. While itdoes appear from the
December 21, 2017 email chaimat Defendant’s counsel misled counsel for Plaintiff,
Plaintiff's counsel did not duce this agreement to arfaal stipulation, nor use a
recognized discovery vehicle #icit this admission, such as interrogatory. Therefore
the Court will not bind Defendant to k®unsel’s responses in the email chain.
Further, as noted in the Rule 16 Sithleng Order, “last minute’ or ‘eleventh
hour’ discovery which result® insufficient time to undertake additional discovery and
which requires an extension thfe discovery deadline will bmet with disfavor, and may
result in denial of an extension, exatrs of evidence, orthe imposition of other
sanctions.” (Doc. 13 at 2 n. 2). Both partiese had ample opportunity to retain expert
witnesses, depose them, and obtain exppdrte within the deadlines set by the Rule 16
Scheduling Order. The parties’ failure thsclose experts on the issue of whether
Plaintiff's urine screen showemharijuana metabolites presantscientifically sufficient
concentration to cause impairmeéntt their own peril. In lighof each party’s “failure to
conduct discovery diligently,Pfingston 284 F.3d at 1005, th€ourt denies Plaintiff's
request under Fed. R. Civ. P. 56@8ge Nidds v. Schilet Elevator Corp, 113 F.3d 912,
921 (9th Cir. 1996) (“[T]he district court de@ot abuse its discretion by denying furth

D
—

discovery if the movant has failed diligentlyp pursue discovery in the past.”).
Accordingly, the Court will note-open discovergior permit Plaintiff (or Defendant) any
additional opportunity to obtain further discoyen the form of an expert witness’s
opinion.

4. EvidentiaryObjections

=

In support of its argument that Defendared Plaintiff because it had a good fait
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basis to believe Plaintiff was impaired bynmena on May 24, 201Based on the results
of her positive drug test, (Docs. 32 at3g | 23), Defendant produced a Declarati
signed by Personnel Cabinator Debra Vaughn, (Doc. 3at 21-23). This Declaration
states, in relevant part:
13.  On June 15, 2016, Plaffis urinalysis came back
positive for marijuana at a level of “> 1000 ng/ml,” which |
understand to be the maximumading the test can measure
for marijuana.
14. | also understand, upomeasonable belief, that
Plaintiffs May 24, 2016, positier test result for marijuana

indicated that she was impairbegl marijuana during her shift
that same day.

(Doc. 33-3 11 13-14).
Plaintiff objects to the adissibility of these portions of Ms. Vaughn’s Declaratid

on the ground that paragtas 13 and 14 of Ms. VauglsnDeclaration constitute

improper and undisclosed exp&stimony in violation of Féeral Rules of Evidence 702

and 703. (Docs. 35 at 11; 36 at 1s2g alsdoc. 36 { 23). Plairfficontends that theseg
portions of Ms. Vaughn's Declaration “were ndisclosed to Plaintiff prior to use by
Defendant, nor was Ms. Vaughn disclosed asgpert.” (Doc. 36 at 1). Plaintiff alsg
objects to Ms. Vaughn’s Declaration testimaythe ground that éne is “no supporting
evidence or foundation” for hatatement that the resultsPiaintiff's drug test “showed
the ‘maximum reading the tesdn measure for marijuanayior any disclosed basis fo
Ms. Vaughn'’s belief that Plaintiff’'s positive uty screen “indicated that she was impairs
by marijuana during heshift that same day.1d. at 1). Accordingly, Plaintiff moves for
exclusion of these portions of Mgaughn’s Declaration testimonyd( at 2).

Federal Rule of Evidence (“FRE”) 702rpets a witness “who is qualified as a
expert by knowledge, skill, experience, training,education” to “testify in the form of
an opinion or otherwise if...the experssientific, technical, or other specialize
knowledge will help the trier diact to understand the evidenzeto determine a fact in

issue.” Fed. R. Evid. 702. District courtearharged with the duty tact as gatekeepers
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as “the trial judge must ensure that ang all scientific testimony or evidence admittg

IS not only relevant, but reliableDaubert v. Merrell Dow Pharm., Inc509 U.S. 579,

589 (1993);see also Hall v. Bagt Healthcare Corp.947 F. Supp. 1387, 1396 (D. Of.

1996). A witness not testifying under FRE #02ay offer opinion testimony only if such

” {3

testimony is “rationally based on the waBs’'s perception,” “helpful to clearly
understanding the witness’s tesbiny or to determining a fadh issue,” and “not based
on scientific, technical, or other specializedowledge witim the scope of Rule 702.”

Fed. R. Evid. 701.

In this case, Defendant has not pded Ms. Vaughn’'s curriculum vitae nor any

indication that Ms. Vaughn has the requisikaowledge, skill, expeence, training, or

education” to render opinions regardi the results of Plaintiff's drug testl

Fed. R. Evid. 702. Rather, Ms. Vaughr3eclaration indicates she is employed |
Defendant as a Personnel Coordinator, whistolves “promot[ing], support[ing], and

ensur[ing] compliance ith Company policies, procedures, mission, values, and stan

of ethics and integrity for the Walmart staneTaylor, Arizona.” (Doc. 33-3 1 2-3). The

Court is not satisfied that sln a human resource professibigaqualified as an expert
capable of interpreting Plaintiff'drug test results or all gualified to render an opinion
as to whether the level of metabolites presemlaintiff’'s urine screen indicate she wg
impaired at work on May 24, 2016. Moneer, Ms. Vaughn’'s opinions are entirel
without foundation. She cites to no sourcg®n which she relied, nor sets forth ar
basis for her statements from which the €ean determine whether or not her testimo
is reliable.

Further, Ms. Vaughn’s Declaration testiny that the results of Plaintiff's drug
test “showed the ‘maximum ading the test can measui@ marijuana,” and that
Plaintiff's positive drug screefindicated that she was impad by marijuana during her
shift that same day,” (Doc. 33-3 f 13}l4learly falls within the purview of

specialized, scientific knadedge. Defendant “may nattempt to evade FRE 702’'s

requirements ‘through the simple expediait proffering an expert in lay witness
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clothing.” Montalvo v. Am. Family Mut. Ins. CoNo. CV-12-02297-PHX-JAT, 2014
WL 2986678, at *6 (D. Ariz July 2, 2014) (citing FedR. Evid. 701 advisory

committee’s notes to 2000 amdments). As Ms. VaughnBeclaration testimony (Doc.

33-3 11 13-14) falls within the scope of F&.Evid. 702, Defendant was required {o

identify Ms. Vaughn as an expert withessguamt to Fed. R. Civ. P. 26(a)(2)(A), and
disclose a written report pursuantfed. R. Civ. P. 26(a)(2)(Bf.Defendant’s failure to
do so by the deadlines set forh the Rule 16 Scheduling @er (Doc. 13) is a violation

of that Order and of the discovery rufés.

When a party fails to make a timely dessure required by Federal Rule of Civ

Procedure 26(a), “the party is not alloweduse that information or witness to supply

evidence on a motion, at a hiegr, or at a trial, unlesthe failure was substantially
justified or is harmless.” e R. Civ. P. 37(c)(1). “In dermining whether this sanctior

should be imposed, the burden is on theypiacing the sanction—i.e., Defendant[]—t

O

demonstrate that the failure to comply wiRule 26(a) is substéially justified or
harmless. Torres v. City of Los Angele548 F.3d 1197, 121(®th Cir. 2008) (citation

omitted). Not only has Defendant failed to shtvat either of these exceptions apply
here, but Defendant’s failure to disclose Maughn as an expert substantially prejudiced
Plaintiff by depriving her othe “reasonable opportunity to prepare for effective crgss

examination and perhaps arrange for exfgstimony from other witnesses” on the issuie

_ 14 Under Fed. R. Civ. P. 26(2)(A), “a party must disclee to the other parties the
identity of any witness it mayse at trial to present ewdce under Federal Rule of

Evidence 702, 703, or 705.” This expert thstre “must be accompanied by a written

report—prepared and signed by the witnessthéf witness is one t@ned or sgecially
employed to provide expert testimony in theea. . .” Fed. R. Civ. P. 26(a)(2)(B). “A

Earc} must make these disclosures at the tiamekin the sequence that the court orders.
e

YR Civ. P. 26(2)(2)(D).

15 Re?ardless of which party has the burdé proof on the issue of impairment
Defendant failed to timely disclose Ms.\%m as an expert. The Court's Rule 1
Scheduling Order required that the party witie burden of proof on the issue make &
expert disclosures “no lateghan November 17, 2017.” ?Ix 13 at 2). Thereatfter, the

L4

Order required the responding party withowt thurden of proof on that issue to make

any expert disclosures “no later than December 15, 20M/)” Then, the party with the
burden of proof was required to “make its reduttepert disclosure, if any, no later tha
Januar¥> 12, 2018."d.). Further, the Court ordered thait discovery be completed by
March 30, 2018,|@.2)and stressed that it would “not eméén discovery disputes after th
close of discovery barring extraordinary circumstances,’af 2 n. 2).

]

1%
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of whether the level of metabolites presen®iaintiff's drug screen indicate that she w4
impaired at work on May 24, 201Karl Storz Endoscopy-Aminc. v. Stryker Corp.No.

14-CV-00876-RS-JSC, 2018 WI569762, at *2 (N.D. Cal. Mar. 30, 2018) (citin
Rembrandt Vision Techs., L.P.Jahnson & Johnson Vision Care, In25 F.3d 1377,
1381 (Fed. Cir. 2013)). Accartyly, the Court has “wide latitude” to “issue sanctiof
under Rule 37(c)(1).Yeti by Molly, Ltd. v. Deckers Outdoor Cqr@59 F.3d 1101, 1106
(9th Cir. 2001);see alsoFed. R. Civ. P.37 advisory comiittee’s notes to 1993

FE 1%

amendments (noting that Fed. R. Civ.37(c) “provides a sékexecuting,” “automatic
sanction” for failure to make a disclosurequired by Rule 26(a) which “provides
strong inducement for disclosure of material”).

The Court concludes that exclusiaf Ms. Vaughn's expert testimony i
paragraphs 13 and 14 of Haeclaration (Doc. 33-3 1 13-14) “is an appropriate remg
for failing to fulfill the required disclsure requirements of Rule 26(a)&ti by Molly,
Ltd., 259 F.3d at 1106. Accordingly, the Cowitl not consider this testimony in ruling
on Defendant’s Motion for Samary Judgment (Doc. 32).

In response to Ms. Vaughn's contemti that Plaintiff's positive screen fol
marijuana “indicated that she was impairedngrijuana during her shift that same day
(Doc. 33-3 1 14), Plaintiff introduces rebuittaaterials to demonstte that she was no
tested for “marijuana,” but tiaer for “marijuana metabolitéswhich are “primarily the
non-impairing components of THC . . . thaetabolize in uring,(Doc. 36 at 1). fee
Docs. 36 at 1-2; 36-1 at 45-55-58, 60-67). In its Reply, Defendant asks the Cour
strike Plaintiff's evidence pertaining tihe correlation between THC and impairmer
(Doc. 37 at 4). Although Oendant does not state witpecificity which particular
evidence it wishes the Court $trike, the Court surmises that Defendant is referring
Exhibits H (Doc. 36l at 45-53, 1ifl. at 55-58), and Jid. at 60—67) to Plaintiff's

Controverting Statements Bact and Additional Statements of Fact (Doc.8®ecause

16 Exhibit H gDoc. 36-1 at 45-53) inalles pages from an article entitled “A
Evaluation of Data from Drivers Arrested foriving Under the Inflence in Relation to
Per se Limits for Cannabis.” Exhibitid( at 55-58) is the Drug Screen Test Cup (Urin
Package Insert from Alere. Exhibitid.(at 60—67) includes pagdrom an article entitled
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the Court is not consideringaragraphs 13 and 14 of Mgaughn’s Declaration, the
Court will also not consider Plaintiff's retial materials—Exhibits H, | and J (Doc. 36-
at 45-53, 55-58, 60—67)—pertaining to twerelation between THC and impairment |
ruling on Defendant’s Motion fdsummary Judgment (Doc. 32).

5. The"Safety-Sensive” Position Exception

On pages 9-11 of her Response, RRimrgues that the “safety-sensitive
exception of A.R.S. 8§ 23-49%(¥) of the DTEA is not quported by the law or the
evidence on the grounds thatfBredant already conceded thaintiff's position was not
“safety-sensitive,” and because the “safeensitive” exception unconstitutionally
amended the AMMA. (Doc. 35 at 9-11). Hoxee, in its Order dated August 22, 2014
the Court explicitly precluded any argument Dgfendant that Plaintiff was in a safet
sensitive position. (Doc. 31). Accordingly, ather or not Plaintiff was in a “safety
sensitive” position is not at issue in this €a3herefore, the Court will not consids
Plaintiff's arguments on pag® through 11 of her Resp@nas they are irrelevant.

6. Whether Sections 23-493(@nd 23-493.06(A)(6) of the DTEA
Unconstitutionally Anended the AMMA

A.R.S. § 36-2813(B)(2) proves that “an employer may not discriminate agains

person in hiring, termination or imposirgny term or condition of employment o

otherwise penalize a person based uparjal.registered qualifying patient’s positive

drug test for marijuaa components or metabolites, unless the patient used, posses

was impaired by marijuana on the premiséshe place of employment or during tT
m

hours of employment.” While the AMMA does not “prohibit[] an employer fr
disciplining an employee for . . . workinmghile under the influence of marijuanag. §
36-2814(B), “a registered qualifying patiesthall not be considered to be under t
influence of marijuanaolely because of the presencenwdtabolites or components
marijuana that appear in insufficientoncentration to cause impairmégnid. 8 36-
2814(A)(3) (emphasis added). Another Arizestatute, the Drug Testing of Employes

“Marijuana and the Cannabinoids.”
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Act (“DTEA”) provides, in relevant part, that:

No cause of action is or mdye established for any person
against an employer who has established a policy and
initiated a testing program in @rdance withthis article
for...[a]ctions based on the employegsod faith belief
that an employee had ampairmentwhile working while on

the employer’s premises or during hours of employment.

Id. § 23-493.06(A)(6) (emphasis added). The DTidAher states thauch a “good faith
belief may be based on” any nhar of things, including thgr]esults of a test for the
use of alcohol or drugsltl. § 23-493(6).

In its November 21, 2018 Order (Doc.)4the Court asked thearties to provide
supplemental briefing discussing whethertises 23-493(6) and 23-493.06(A)(6) of th
DTEA implicitly amendéd or repealed sections 36-Z%B)(2) and 36-2814(A)(3) of the
AMMA in violation of the Voter Protection Ag¢ Ariz. Const. art. IV, Pt. 1 § 1. After

%)

reviewing the parties’ briefs, (Doc. 48oc. 49), and the State of Arizonafgnicus
Curiae Brief In Support of No Party (Doc. S4-at 1-5), the Court finds there is np
conflict between the AMMA an®TEA provisions at issue.

Arizona voters enacted the AMMA by I initiative in the November 2010
general electionGear, 372 P.3d at 288, while sectio23-493(6) and 23-493.06(A)(6) of
the DTEA were enacted hiphe Arizona Legislature ifpril 2011 via H.B. 2541 See
Arizona Senate Fact Sheet, 2011 Req. .SekB. 2541 (Mar. 25, 2011). Under the Voter

Protection Act, the legislature cannot rapan initiative-enacted law, and may only

N

modify it by a three-fourths vote when tlohange furthers the law’s purpose. Ariz.
Const. art. IV, Pt. 1 § 1(6)(B(C). “[A] statute can be imigitly repealed or amended by
another through ‘repugnancyr ‘inconsistency.” Cave Creek Unified Sch. Dist. V.
Ducey 308 P.3d 1152, 1158 (Ariz. 2018itations omitted). Haever, “[w]henever
possible[,]” Arizona courts “adopt a construction of a stattud reconciles it with other
statutes, giving force to all statutes involvelddgwis v. Arizona Dep’t of Econ. Sg825

P.2d 751, 755 (Ariz. Ct. App. 1996) (ditan omitted). “Althoughthe finding of an
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implied repeal or amendment is generaligfavored, it is required when conflicting
statutes cannot be tmaonized to give eacbffect and meaningCave Creek Unified Sch
Dist., 308 P.3d at 1158 ifations omitted).

Here, however, sections 23-493(6) and4®3-06(A)(6) of the DTEA and section
36-2813(B)(2) and 36-2814(A)(3) of the AMMé&an be harmonized. The Court finds th
reasoning set forth by ti&tate of Arizona in itemicusbrief particularly compelling, and

adopts it as its own:

Here, the AMMA and DTEAprovisions at issue work
hand-in-hand. The AMMA provisions are framed in negative
terms: an employemay notfire an employee based on a
positive drug test for marijuan@omponents or metabolites,
unless she used, possessedyas impaired by marijuana at
work, A.R.S. 8§ 36-2813(B1)—(2), and “a registered
gualifying patientshall not be considered to be under the
influence of marijuana solelypecause of the presence of
metabolites or components of marijuana that appear in
insufficient concentration to cause impairment’ 8 36-
2814(A)(3) (emphasis added). Btihe positive implications
of these AMMA provisionsare clear: an employamaay be
fired based on her positive wly test for “metabolites or
components of marijuana” ishe possessed, used, or was
impaired by marijuana at workee id.§ 36-2813(B)(1)—(2),
and a registered qualifying patiemiay be considered to be
under the influence of marijuamased solely on the presence
of “metabolites or components afarijuana’ that appear in
sufficient concentration to cause impairmesge id.8§8 36-
2814(A)(3). The DTEA's impliations are also clear: an
employer is shielded from ldity for firing an employee
based on the employer's good-faith belief that the employee
was impaired while workingid. 8 23-493.06(6), and that
good-faith belief may be based tme results of a drug test,
id. 8 23-493(6)(f).

As relevant here, the AMA and DTEA provisions
can and should be read togamthas follows: an employer
cannot be sued for firing a regered qualifying patient based
on the employer’'s good-faith belief that the employee was
impaired by marijuana at workyhere that belief is based on
a drug test sufficiently edtshing the presence of
“metabolites or components ofarijuana” sufficient to cause
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impairment.

(Doc. 54-1 at 4-5).
Accordingly, the Court finds that semtis 23-493(6) and 2338.06(A)(6) of the
DTEA did not unconstitutinally amend the AMMA.
7. Whethea GenuineDispuie of Material Fact Exists

Plaintiff claims that Defendant discrimated against her in violation of thg
AMMA, A.R.S. § 36-2813(B), bysuspending her without pand then terminating het

1%

because of her positive drug test without a shgwf impairment. (Docl at 4-5, 7). It

Is undisputed that Plaintiff, a qualifieggistered patient under the AMMA, smoked

D
o

marijuana just before 2:00 a.m. on May 2@]1@ prior to going to sleep, and then clocke
in to her scheduled shift at 2:00 p.m. lateatt)ame day. (Docs. 33 1Y 12-13, 19-21; (36
19 12-13, 19-21; 36-1 { 18).idtalso undisputed that tlomly reason given to Plaintiff
for her suspension and termiioéd was her positive drug tegbocs. 33 1 25-26; 36 1§
25-26;see alsdDoc. 33-3 at 35). Defendant claimsatlihe results of this drug screen,
which “was positive for marijuana metabolitesaalevel of greater than 1000 ng/ml, the
highest level the test could record,” gavelWart “a good faith basito believe Plaintiff
was impaired by marijuana on May 24, 20% Defendant's premises during work
hours, and Walmart termireat Plaintiff's employmensolely on that basis (Doc. 32 at
9) (emphasis added). Defendangues as an affirmative defense that it is protected from
litigation because “it has established a poaogl implemented a drugsting program” in

compliance with A.R.S. § 23-49% of the DTEA. (Docs. 6 at 32 at 9, 15). Section 23;
493.06 exempts an employeopifn liability for “actions basg on the employer's good

faith’” belief that an employee had an impairm&mwhile working while on the

~Under the DTEA, “good faith” is defined &sasonable reliance on fact, or that
which is held out to be facthavithout the intent to decegvor be deceived and withou
reckless or malicious disregard the truth.” A.R.S. § 23-493(6).
18 The DTEA defines “impairment” as:
symptoms that a prospective employee or emﬁloyee
while working may be under thefluence of drugs or alco
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employer’s premises or during hours ofayment.” A.R.S. § 23-493.06(A)(6). Unde

-

the DTEA, such a “good faith belief may besbd on” the “[r]esults of a test for the uge
of alcohol or drugs.1d. § 23-493(6).

The AMMA makes clear that while amployer may discipline an employee fq

=

working while under the influence of marijuanal. 8 36-2814(B), “a registered
gualifying patient shall not beonsidered to be under the influence of marijusolaly
because of the presence of metabolites onpmments of marijuandhat appear in
insufficient concentratin to cause impairmefitid. 8 36-2814(A)(3) (emphasis added).
Reading the DTEA and AMMA in harmony, @amployer cannot be sued for suspendipg
or firing a registered qualifying patient based on the employer’s fgubdbelief that the
employee was impaired by marijuana at wavkere that belief is based on a drug test
which establishes the presence oftaelites or components of marijuamasufficient
concentration to cause impairmemdl. 88 23-493(6), 23-493.06(A)(6), 36-2813(B)(2

36-2814(A)(3). At issue in thisase is whether Plaintiff’positive drug screen is alon¢

sufficient to support Defendant’'s “good faithelief” that Plaintiff was impaired by
marijuana at work on May 22016 in the absence of anyhet evidence of impairment

or any expert testimony establishing that tevel of metabolites present in Plaintiff’

UJ

drug screen demonstratesathmarijuana was present imer system in a sufficient

concentration to cause impairméht.

that may decrease or lessétre employee’s performance of
the duties or tasks of the employee’s job IpQSltlon, including
s%mptoms of the employee’'speech, walking, standing,
physical dexterity, agility, @ordination, actns, movement,
demeanor, appearance, clothirgglor, irrational or unusual
behavior, negligence or carsfmess in operating equipment,
machinery or production ormanufacturing processes,
disregard for the safety of the employee or others,
involvement in an accident thatsults in serious damage to
equipment, machinery or property, disruption of a production
or manufacturing process, any injury to the employee or
others or other symptoms caugia reasonable suspicion of
the use of drugs or alcohol.

Id. at § 23-493(7).

19 The Court has not overlooked the facattimpairment can be proven in any
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In presenting its affirmative defense untlee DTEA, Defendanbears the burden
of proving that it had a goodith belief that Plaintiff was ifpaired by marijuana at work
Seeid. 88 23-493(6), 23-4206(A)(6). Thus, Defendant itrally bears the burden of
showing that Plaintiff's drugcreen sufficiently establishes the presence of metabolitg
components of marijuana in a scientifically sti#nt concentration to causs
impairment?® Defendant is unable to meet that burden.

Defendant claims that its “good faith belezgfnnot be supporteat controverted by

any expert witness testimony as it is a fgaestion solely based on the test result.”

(Doc. 37 at 5). According to Defendant, it “doeot need to argue[] that any particul

m

numerical reading indicas ‘impairment,” and “does not need expert withess testimg
to correlate a specific numerical reading ‘tmpairment.” (Doc. 48 at 8). Rather,

Defendant believes Plaintiff'positive drug screen sufficiently supports its good fa

belief that Plaintiff was impaired at woldecause “the positive reading was ‘so positiie

that it was above what the test couleéasure (that is, above 1000 ng/mli)d.). In

opposition, Plaintiff disputes Defendant’sotwd faith belief” on the ground that it is a
unreasonable belief to hold in light of i2ona case law discussing the relationsh
between marijuana metabolites and impairm@c. 35 at 12—13 (“the ‘level’ shown in

a urine test cannot serve agjood faith basis for ‘deeng’ someone impaired”) (citing

State v. Hammond®68 P.2d 601, 603 (Ari Ct. App. 1998) (“At the metabolite stage

the metabolic component detedtin the urine is ‘inacte;,’ in the sense that it iS

incapable of causing impairme Many drugs will continugo appear in the urine in

number of ways.See A.R.S. 8§ 23-493(7). Howeveras Defendant itself admitted
Walmart terminated Plaintiff solely basen the results dfier drug screenSgeDoc. 32

at 9 (“The results of this test gave Defemida good faith basis to believe Plaintiff wa
impaired by marijuana on May 24, 2016, Defendant’s premiseguring work hours,
agg C\G/)almart terminated Plaintiffs employmenblely on that basi§ (emphasis

added)).

~ 20|n its Supplemental Brief, Defendant aggethat the burdeof showing a “good
faith belief” is placed on the employemd then shifts to the employe8egeDoc. 48 at 4
(*. .. Walmart must show thad a good faith belief that dhtiff was ‘impaired by’ or
‘under the influence of’ marijuanwhile at work and, if i[oes], it is Pintiff's burden
to show the lack of such good faith belief.”)).
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metabolite form for days or em weeks after use. A urinestewhile indicative of what
has been in the bloodstream in the past, sayising conclusive aut what is presently

in the bloodstream.”)}!

While the Court draws no conclusion asmoether a drug screen is itself capable

of demonstrating whether someone was imgoh based on this case law cited I
Plaintiff, it is clear to the Court that provinmpairment based on the results of a dr
screen is a scientific matter which reqaimxpert testimony. Without expert testimor
establishing that Plaintiff'slrug screen shows marijuanatatglites or components in 4
sufficient concentration to cause impairmentfddeant is unable to pve that Plaintiff’s

drug screen gave it a “good faith basis” ttidve Plaintiff was impaed at work on May
24, 2016. Accordingly, Defemat’'s affirmative defense der § 23-493.06(A)(6) of the
DTEA fails. Therefore, the Court deniBefendant’s Motion for Summary Judgment :
to the second count in Plaintiff's Complaalleging discriminabn under the AMMA.

It is undisputed that Plaintiff, a register qualifying patient, was suspended a
ultimately terminated because of her positiurine screen showing the presence
marijuana metabolites. Defendant claim$u]nder Walmart policy, Plaintiff was
terminated for testing positiverfonarijuana, which is a légmate reason for termination
even under the AMMA.” (Doc32 at 14). According to Defelant, “Walmart has a policy
of terminating Associates they test positive for marijuanwhile on Walmart’'s premises
or during working hoursregardless of whether themployee possesses a medig
marijuana cardand regardless of the levef marijuana detected (Doc. 33-3 at 22,
Decl. of Debra Vaughn  6) (emphasslded). However, as Plaintiff points ou
terminating a registered qualifying patient who tests positive for marijuana “regardleg
whether the employee possesses a medical masajoard and regargke of the level of

marijuana detected” constitutes a “completel &right line’ disregard for the Arizong

21 The Arizona Supreme Court has alseagnized the distinction between actiy
and inactive marijuana metabolit€see State ex rel. Montgomery v. Hard22 P.3d
160, 164 (Ariz. 2014) (“Becaeghe legislature intended poevent impaired driving, we
hold that the ‘metabolite’ reference in § 28-1381(A)(3) is limited to any of a proscr,
substance’s metabolites that arpatale of causing impairment.”).
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Medical Marijuana Act’s antidiscrimination gvisions|.]” (Doc. 35 at 1). Indeed, sectio
36-2813(B)(2) of the AMMA potects qualifying registered patients, like Plaintiff, who

-

merely test positive famarijuana metabolites. Without aryidence that Rintiff “used,
possessed or was impaired by marijuanaatk on May 24, 2016, it is clear that
Defendant discriminated against Plaintiffuiolation of A.R.S. 836-2813(B)(2) of the
AMMA by suspending and then terminatingaipkiff solely based on her positive drug
screert? SeeA.R.S. § 36-2813(B)(2) (“[A]Jn empler may not discmiinate against a

person in hiring, termination or imposirgny term or condition of employment o

=

otherwise penalize a person based upaoral.registered qualifying patient’s positive
drug test for marijuana agponents or metabolitesnless the patient used, possessed|or

was impaired by marijuanan the premises of the paof employment or during the

hours of employment.”) (emphasis added)céwlingly, no genuine dispute of materia
fact remains for trial.
Fed. R. Civ. P. 56(f) prov&b that the court may “grant summary judgment fof a
nonmovant[,]” grant a summajydgment motion “on grounds hraised by a party[,]” or
“consider summary judgment on its own aftgentifying for the parties material factg
that may not be genuinely idispute[]” so long as th court gives “notice and 3
reasonable time to respond” prior to doing“gD]istrict courts are widely acknowledgec
to possess the power to enter summary judgnser@sponteso long as the losing party
was on notice that she had to comevard with all of her evidenceCelotex Corp.477
U.S. at 326;see also Norse v. City of Santa Gr629 F.3d 966, 971 (9th Cir. 2010
(“District courts unquestionably possethe power to enter summary judgmenta
sponte even on the eve of trial.”). “Reasonalriotice implies adequate time to develop
the facts on which the litigant will depeé to oppose sumary judgment.’Norse 629
F.3d at 972 (quotingPortsmouth Square, Inc. ®’holders Protective Comnv 70 F.2d
866, 869 (9th Cir. 1985)). However, it is wskttled that “[a] distct court may grant

22 Defendant nowhere contends that Riéfi “used” or “possessed” manguana
while at work. Rather, Defendant's defensests on its claim that Plaintif
“impaired” by marijuana at worlgf which there is no evidence.

Ul
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summary judgment withdunotice if the losingparty has had a full and fair opportunity t
ventilate the issues involved in the motiom”re Harris Pine Mills 44 F.3d 1431, 1439
(9th Cir. 1995) (quotindnited States v. Graysp879 F.2d 620, 628th Cir. 1989)).

Here, the parties had notice and a oeable opportunity to present their

O

respective evidence aime question of liabty under the AMMA'’s anti-discrimination
provision. In November, the Court issued @rder which asked the parties to provide
supplemental briefing discussing, in part, vitgintiff should or should not be entitled tp
summary judgment on her alaiunder the AMMA pursuant tBule 56(f). (Doc. 44 at 4).
In this Order, the Court stated that “theseno evidence indicating that Plaintiff was
impaired at work or expert testimony estdtlg that the level of metabolites present jn
Plaintiff's positive drug screen genstrates that marijuana svaresent in her system in
a sufficient concentration to cause impairmentd. @t 3). Despitethis admonition,
Defendant still did not comrward with any evidence estgshing that Plaintiff was
impaired in its Supplemental BriefS€e Doc. 48). Sections 36-2813(B)(2) and 3

J7
1

2814(A)(3) of the AMMA grant Plaintiff protection agast suspension and termination
for merely testing positive for marijuana takolites. In the absee of any expert
testimony or evidence demonging impairment, the Court i pursuant to Rule 56(f),
sua spontgrant summary judgment art to Plaintiff solelyon the question of liability
on the Second Count of her Complailieging discrimination under the AMMA.

B. Wrongful Termination under the ACRA

The third count in Plaintiffs Compiat alleges that she was wrongfully
terminated on the basis of disability inoldtion of the ACRA, A.R.S. 8§ 41-1463(B)
(Doc. 1 at 5). This portion of the ACRA quides that it “is an unlawful employment
practice for an employer” tédischarge any individu& or otherwise to discriminate
against any individual with spect to the individual’s congpsation, terms, conditions of
privileges of employment...on the lmsof disability.” A.RS. 8§ 41-1463(B)(1).

Notably, the “ADA standards for disability dismination claims apply to similar claims

_ 23 The ACRA clarifies thatwith respect to employers or emplo mentspractices
involving a disability, ‘individwal,” means a qualified individl.” A.R.S. § 41-1463(0).
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brought under the Arizona Civil Rights ACACRA”), A.R.S. § 41-1463, as the ACRA
Is modeled after federal engyiment discrimination laws.Larson v. United Nat. Foods
W., Inc, No. CV-10-185-PHX-DGC2011 WL 3267316, at *3 (DAriz. July 29, 2011)
(citing Nelson v. Cyprus Balad Copper Corp.119 F.3d 756, 762 (9th Cir. 199April
v. U.S. Airways, Ing.No. CV-09-1707—-PHX-QA, 2011 WL 488893at *10 (D.Ariz.
Feb.7, 2011))see also Ransom v. StateArizona Bd. of Regent883 F. Supp. 895, 904
(D. Ariz. 1997) (“This Court finds federal cadaw to be persuasive in interpreting th
ACRA because of the similifies between it and the fedém@ntidiscrimination laws.”);
Francini v. Phoenix Newspapers, In@37 P.2d 1382, 1388 (Ariz. Ct. App. 1996
(“Because the ACRA is modeled aftefederal employment discrimination
laws . . . federal case law isrpaasive in applying the ACRA.”).

In order to establish arima facie case of disability dicrimination under the
ACRA, Plaintiff must demonstrat (1) that she islisabled, (2) thashe is qualified to
perform the essential functions of her jolihaor without a reasonable accommodatio
and (3) that she was dischargegcause of her disabilityzallar v. Compuware Corp.
202 F. Supp. 2d 1067, 1082 (D. Ariz. 200Ransom 983 F. Supp. at 904hould
Plaintiff establish grima faciecase, then the burden shifts Defendant tarticulate a
legitimate, non-discriminatorgeason for its employment actidfallar, 202 F. Supp. 2d
at 1082. If Defendant sets forth such a reasiwen Plaintiff must show that Defendant’
proffered reason is merely pretext fonlawful disability discriminationld.; see also
Burris v. City of Phoenix875 P.2d 1340, 1346 (Ariz. Ct. App. 1993) (applying t
McDonnell Douglasburden-shifting framework to a stiriminatory termination claim
under A.R.S. § 41-1463 of the ACRA).

1. WhethePlaintiff is “Disabled”

Defendant contends that Plaintiffnceot establish the first element of h@rma

facie case because she is not disabled. (Doat32). The ACRA reques that the term

“disability” be defined and construed “in favof broad coverage of individuals.” A.R.S,

§ 41-1468(A). Under the ACRA:
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Disability means, with ipect to an individualexcept any
impairment caused by oent use of illegal drugsany of the
following:

(a) A physical or mental impairent that substantially limits
one or more of the major lifactivities of the individual.

(b) A record of such a physical or mental impairment.

(c) Being regarded as havinguch a physical or mental
impairment.

Id. 8§ 41-1461(4) (emphasis added).

The employee “bears thédtimate burden oproving” that she is disableBates v.
United Parcel Serv., Inc511 F.3d 974, 988 (9th Cir. 2007) (citibynes v. Wal-Mart
Stores, InG.164 F.3d 1243, 1246 (9tir. 1999)). “Therefore, fosummary judgment to
be appropriate, there must be no genugseie of material fact regarding whether [tf
plaintiff] has an impairment that substatiyidimits a major life ativity, has a record of
such an impairment, or is regardesihaving such an impairmenCbons v. Sec’y of U.S
Dep't of Treasury383 F.3d 879, 884 (9th Cir. 2004).

According to Defendant, “Plaintiff doesot identify or describe her purporte
disability anywhere in heiComplaint,” nor “provide[] any information about any|
purported disability.” (Doc. 32 dtl). Rather, Defendant statdmt Plaintiff “seems to
imply that she is ‘disableddecause she qualifies fon@edical marijuana card.1d.). To
the extent that Plaintiff may be attemptingrtgply that her “disability”is “her status as a
medical marijuana cardholderds Defendant suggestsd.), Plaintiff's argument fails
because Plaintiff admitted that “she has nidl@vwce that Walmart teinated her because
of her status as a medical npaana cardholder.” (Doc. 36  33).

In both her Complaint and Responsegiitiff does not aver any facts suggestir
that any of her major life activities have been limited or that she has a record
impairment. SeeDoc. 1, 35). Rather, Plaintiff alleges that she is disabled under
ACRA “because she was ‘regarded as’ beingdired by Wal-Mart.” (Doc. 35 at 13). In

her Response, Plaintiff nowhere specifiesethler Defendant viewed her as impaire
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because of her marijuana use, because obhehe-job wrist injury, or because of th
underlying medial condition$* that she treats with medical marijuange¢Doc. 35).
Although the Court agrees wibefendant that it is “far from clear” (Doc. 37 at 8) fror
Plaintiff's Response, Plaifti clarified at oral argumenthat she is alleging that
Defendant regarded her as hayian impairment because of the effects of her med
marijuana use.

The ACRA defines “[bleing regarded dmaving such a physical or mentg
impairment” as an individual who establisitbat he or she “has been subjected to
action prohibited under this arégcbecause of an actual orrpeived physical or mental

impairment whether or not the impairment iisnor is perceived to limit a major life

activity.” A.R.S. 841-1461(2). Notablyhowever, the impairment must not be

“transitory” or “minor.” A.R.S. § 41-1461(2)(5}. A “transitory impairment” is “an
impairment with an actual or expedtduration of six months or les$d.

Here, Plaintiff's alleged impairment-hé effects of medical marijuana use-
appears to be objectively “transitory and mijhhand thus bars Pladiff from meeting the
ACRA'’s definition of disabledld. In Plaintiff's Controverting Statements of Fact ar
Additional Statements of Fact, she stated #he “smokes the medical marijuana in t
evening just before bed in order to be dolesleep,” and “strongly prefers the medic
marijuana over the hydcodone because she has zero sifiects when she wakes ug
while the hydrocodone makes her groggy and ‘fesl there’ in the mornings.” (Doc. 36
19 36—37). Further, she adsehat she “did natome to work until 12 hours past her la
use of medical marijuana” on the day sheswhug-tested, and states that she |
“never . . . been impaired by [mamoa] during her hours of employmentltl.(11 38,
68). Moreover, Plaintiff points out that thers fio allegation or evidence in this case tH

Ms. Whitmire was observed toe impaired at work.”If. § 69). In light of these facts

24 (SeeDoc. 36 11 34—-36, 39-40).

_ 25 Under the ADA, the “relevant inquirjs whether the actual or perceive
|mFa|rment is objectively ransitory and minor,” not whieér the employer subjectively
believed the impairment to be transitory and min&aley v. Caney Fork, LL&86 F.
Supp. 2d 837, 851 (M.D. Tenn. 2®) (citing 29 C.F.R. § 1630.2(l)).
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averred by Plaintiff which demonstrateathshe believes the impairing effects of

marijuana subside in a period of hours, @murt suspects thatraasonable jury would

not be convinced that smoking medical mamija gave Plaintiff a physical or menta
impairment with an actual or expected dimatof more than sixnonths, as required tg
meet the definition of “disablediinder A.R.S. 81-1461(2)(b).

Putting aside the issue of whether the nexfee to “impairment caused by current
use of illegal drugs” in A.R.S. § 41-146)(#hcludes impairment caused by medical
marijuana use, case law from the Third ange®éh Circuits suggests that “if one can
alter or remove the ‘impairment’ through agually efficacious course of treatment, |it
should not be consaled ‘disabling.””Sulima v. Tobyhanna Army Dep602 F.3d 177,
187 (3d Cir. 2010). InSulimg the Court stated that tHiside effects from medical
treatments may themselves constitute iampairment under the ADA,” where the
potentially disabling medicatior course of treatment is “required in the ‘prudent

m

judgment of the medical profession,” amthere there are no “available alternative[s]
that [are] equally efficacious [buthék[] similarly disabling side effectsid. at 187
(holding that employee’s claimed impairmeo@sed on side effects from prescribed
medication for his gastrointestinal problems did not constituteisadity” within the

meaning of the ADA, regardless of whathieis underlying health problems wer

D

disabling, because employeed not demonstrate thatehprescribed medication wa

UJ

required in the prudent judgmenf the medical profession) (citinGhristian v. St.
Anthony Med. Ctr., In¢117 F.3d 1051, 1052 (7th Cir. 1997) (stating that “the disabling
treatment [must] be truly necessargdanot merely an attractive optionhijll v. Kansas
City Area Transp. Auth181 F.3d 891, 894 (8th Cir929) (finding no eidence in the
record that the plaintiff's “physical conditiocompelledher to take a combination of
medications [that caused the sidieets]’ (emphasis in original))).

Applying this standard here, Plaintiffegrly has not shown that smoking medicgal
marijuana, the “potentially dabling medication” at issués “required in the prudent

judgment of the medical professiorSulimg 602 F.3d at 187. Rath, marijuana is still
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classified as a Schedule 1 controlled sulxstaunder the Controlie Substances Act,
meaning it “has a high potential for abuseytid¢has no currently accepted medical use
treatment in the United States.” 21 U.S.@&18(b)(1). Although Plaitiff avers that she
prefers medical marijuana to hydrocoddrexause the “hydrocodone makes her grog
and feel ‘not there’ in the mornings,” (D086 § 37), Plaintiff has also not demonstrat
that no other equally effective alternativessexvhich lack the side-effects that medic;
marijuana hasSulimg 602 F.3d at 187. Rather, Plafhcould likely use another pain
medication which might not have the sammgairing” effects as medical marijuana ¢
hydrocodone&® Following the precedentstsBy the Third Circuit inSulimaand by the
Seventh Circuit inChristian, the Court cannot find that the side effects from smok
medical marijuana constitute a disabilitpder the ACRA. As Plaintiff has failed tc
demonstrate that she has a disability, shenable to meet the first element of Ipeima
facie case. This, alone, is sufficient toagt summary judgment to Defendant g
Plaintiff's wrongful termiration claim under the ACRA.

Because Plaintiff failed to prove thateslis disabled under the ACRA and |
therefore unable to meet hprima faciecase, the Court need thaddress the parties
arguments as to whether Plaintiff is “qualified individual” or whether she was
discharged “because of” her disabili§eeRansom983 F. Supp. at 905 (“Plaintiff bear

the burden of proof for establishirepach of the[] elements” of her prima facie case|

(emphasis added). Further, Rlk##f's failure to meet heprima facieburden renders moot

26 SeeMcDonald v. Pennsglvania State Polid¢o. 02:09-CV-0442, 2012 WL
5381403, at *11 (W.D. Pa. Oct. 31, 2012) (hotdihat the side effés of the plaintiff's
prescribed pain medication did not constituteaatual disability notead plaintiff to be

regarded as” disabled where the plaingfiuld have switched to a non-narcotic pajin

reliever or stopped taking the pain medicatttogether, and where the plaintiff failed t
meet his burden of demonstrating that his prescribed pain medication was the
efficacious medication” and medically necessamgyarez v. United Blood Sery$lo.

11-CV-673 WJ/ACT, 2012VL 13080075, at *6_(§D\I.M. July 12, 2012fholding that the
side effects of the plaintiff's pain medtean did not qualify as a disability under th
ADA where the plaintiffidid not claim that such sidéfects were a permanent conditior
did not make any showing that she discdssi®e possibility of amalternative pain
medication with her doctor, and where ptdfndiscontinued use of the medication
showing “that it was not required”).
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the remainder of the burden-shifting analy$igr sum, the Court finds that Plaintiff ha

U)

not introduced evidencsufficient to raise a genuine spiute of material fact that
Defendant discriminated agat her because of a disability. Accordingly, the Court
grants Defendant’'s Motion witlmespect to Plaintiff's third cause of action alleging
disability discriminéion under the ACRA.

C. Retaliatory Termination under the AEPA and Arizona Workers’

Compensation Statutes

The fourth and final count in Pldiffs Complaint alleges that Defendan

retaliated against her for pursuing her tgglunder Arizona’s workers’ compensatioL
statutes in violation of the AEPA, A.R.8§.23-1501(A)(3)(c)(iii). (Doc. 1 at 5-6). This
section of the AEPA provides that it is the “fialpolicy of this sta” that an “employee
has a claim against an empdoyfor termination of employent” if the “employer has
terminated the employment relationship ofeanployee in retaliation” for the “exerciss
of rights under the workers’ compensatgiatutes|.]” A.R.S. 8§ 23-1501(A)(3)(c)(iiixee

also Thompson v. Bett@&it Aluminum Prod. Cq.927 P.2d 781, 787 (Ariz. Ct. App

1996) (“Termination in retaliation for filing workers’ compensation claim can serve @as

U

the basis for a cause of action for wrongful discharge.”).
In order to establish prima faciecase of retaliation under the AEPA, Plaintiff
must show: “(1) that [s]he engaged in atpcted activity, (2) that [s]he suffered an
adverse employment action, and (3) tih&re is a causallk between the twoLevine v.
TERROS, In¢.No. CV08-1458-PHX-MHM, 2010 WI864498, at *8—10 (D. Ariz. Mar.
9, 2010) (citingHernandez v. Spacelabs Med., |n843 F.3d 1107, 1113 (9th Cir
2003)); see alsaBurroughs v. City of TucspmMNo. CV-16-00724-TUC-BGM, 2018 WL
5044653, at *13 (D. Az. Oct. 17, 2018)Love v. Phelps Dodge Bagdad, Indo. CV-
03-01399-PCT-MHM, 2005 WL 216363, at *10 (D. Ariz. S#. 26, 2005). “Under the

27 Despite recognizing that “thelcDonnell Douglasburden-shifting framework
applies to her ACRA claim,” (Doc. 35 at 13), Plaintiff failed to make any argument
contendin that_DefendantBroffered reasons for her termination were pretext for
disability discrimination. $eeDoc. 35). Accordingly, even if Plaintiff had met h@ma
facie burden, Plaintiff's wrongfl termination claim undethe ACRA still would not
survive summary judgment.
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AEPA the filing of a workrs’ compensation claim is a protected activityeVing 2010
WL 864498, at *14 (citing AR.S. § 23—1501(A)(3)(c)(iii)).

The parties here do not dispute tidaintiff suffered an adverse employmef
action, geeDocs. 32 at 11 n. 2, 13-14; 35 at 14—-88)she was terminated, (Doc. 1 at §
Accordingly, the seconalement of Plaintiffsprima facie case is met. Rather, thg
contention lays in the firsnd third elements, as Defendatdims that Plaintiff cannot
establish grima faciecase of retaliation because Plaintiff cannot show that she eng
in a protected activity nor demonstrade causal connection tygeen any purported
protected activity and the adverse employhaation she suffered. (Doc. 32 at 13).

1. Whether Plaintiff Engaged in a Protected Activity

As to the first element, Defendant o that “Plaintiff admits that she neve
exercised any rights under Arizona’s workezempensation statutes because she did
miss any work as a result of her wrist myu. . . and never filled out any workers
compensation paperwork or othese sought benefits.lq. at 13-14 (citing Doc. 33 11|
31-32)). Defendant also asserts that “Riflimdmits she has nbasis or evidence tog
support a claim of retaliation based on laleged exercise of any right under th
workers’ compensation statuteslti.(at 14). In support of #se contentions, Defendar
only cites its own Statement of FactsofD 33 Y 31-32), which purports that th
following portion of Plantiff's deposition corroborates these statements:

Q: Did you fill out any workers’ comp paperwork, like
making a claim?

A: I don’t think so.

Q: Yeah, | didn’'t see anything. That's why | was
asking. Why do you think Walmiaretaliated against you in
some way for this workerstomp thing? Where does that
claim come from?

A: 1 don’t know.

Q: Okay. And you didn’t miss any time as a result of

your wrist injury, right?
A: No.

(Doc. 33-2 at 5, PlairffiDepo. at 98: 8-99:10).
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As a preliminary matter, the Court notes thawvherein Plaintiff's deposition

testimony—or in any other portion of the rede-does Plaintiff adm that “she has no

basis or evidence to support a claim oflrateon,” as Defendant claims, (Doc. 32 at 14)).

Rather, Plaintiff merely answered “I doikhow” in response tguestioning by counsel
for Defendant. (Doc. 33-2 at Plaintiff Depo. at 99:7). M@over, while Plaintiff stated
in her deposition that she did not miss any tase result of her wrist injury, (Doc. 33-]
at 5, Plaintiff Depo. at 99:8-10), Plaintiffildher scheduled shitin May 24, 2016 to get
x-rays and submit a post-acodedrug screen in accordanagth Defendant’'s company
policy, (Docs. 33-3 1 12; 36 { 31).

Although Defendant assertsathPlaintiff's reporting of her wrist injury[] is not
tantamount to ‘exercising a right under therkers’ compensation statute,’ for purposs
of establishing that she engaged ipratected activity,” (Doc. 32 at 13 (citif@uinones
v. Potter 661 F. Supp. 2d 1105, 11Z&~(D. Ariz. 2009)), the Court disagrees. Howevg

N

18

Defendant’s reliance oQuinones v. Pottels misplaced, as that case nowhere indicates

that reporting of an on the job injury is nequivalent to engagg in protected activity
under the workers’ compertgmn statutes of Arizon#® Rather, the AEPA states that
wrongful termination claim cabe brought against an erapér “in retaliation for” the
“exercise of rights under the workers’ compation statutes prescribed in chapter 6
this title.” A.R.S. 8§ 23-1501(A)(3)(c)(iii)seeid. at § 23-901et seq In particular, the

workers’ compensation statutes provide thatred employees shall be compensated “for

loss sustained on account of the injury,” utihg “medical, nurseral hospital services
and medicines.” A.R.S. § 23-1021.

Here, Plaintiff exercised her right t@ceive compensation under the workef

28 Quinones V. Potteinvolved an employee who alledjein part, that her former
employer retaliated against hier violation of Title VII. Quinones 661 F. Supp. 2d at
1117. There, the districtourt granted summary judgment for the employer on
employee’s retaliation claim because tBmployee failed to demonstrate that sl
engaged in any protected activitid. at 1126-27. Specificallythe district court
determined that the employee’s subnassiof medical documentation, requests
continued temporary light dupgssignments, and requests for “time on the clock” to w
on her EEOC complaint did heonstitute “protected acibies,” nor reasonably put hel
former employer on notice thahe was opposing discriminatidd. at 1127.
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compensation statutes by reporting hecctdent and the injy resulting from the
accident” to her employer on May 21, 2016 in accordance wighS. § 23-908(E).
(Docs. 33 f 16; 36 { 16). Although Plaihtdid not personally “file” a workers’
compensation claim, she did fill out an Asste Incident Report on the date of hg
accident, (Doc. 36-1 at 12), whikbegan Defendantiavestigation into her accidentd(

at 32, 34-35, 42-43), and which ultimatebsulted in the generation of a worker:
compensation claim by Defendamm Plaintiff's behalf, id. at 10, 14, 16).§eeDoc. 36

19 31-32). Plaintiff also requested additiomadical treatment for her injuries from Ms.

Vaughn beyond her initial visto the clinic onMay 24, 2016. (Docs36 11 55-57; 36-1

at 30 (email from Ms. Vaughn on June 28, 2@1#&ing that Plaintiff requested medical

care for her work injury oMay 21, 2016)). As Plaintiff eeccised her rights under 8§ 23
1021 of the workers’ compsation statutes, the Court finds that Plaintiff engaged
protected activity. Therefore, Plaiffithas met the first element of hernma faciecase.

2. Whether There is a CausahkiBetween the Purported Protecte

Activity and Plaintiff’'s Termination

Although Defendant claims that Ri&éff cannot show a causal connection

between any purported protected activiapd the adverse employment action s
suffered, (Doc. 32 at 13), the Court finds tRé&intiff has established this third eleme
of herprima face case for retaliation. “To prove thisausal link,” the employee mus
show that the employer’s ‘rdt@atory motive playeda part in the employment action.”
Knox v. United Rentals Highway Techs., Jido. CIV07-0297-PHX-DKD, 2009 WL
806625, at *5 (D. Ariz. Mar. 26, 2009) (quotil@phen v. Fred Meyer, Inc686 F.2d

793, 798 (9th Cir. 1982)). “[Ne plaintiff must make soe showing sufficient for a
reasonable trier of fact to infer that tllefendant was aware ahthe plaintiff had

engaged in protected activityRaad v. Fairbanks N. &t Borough Sch. Dist323 F.3d

1185, 1197 (9tkCir. 2003);see also Stephens v. Nike, Jrill F. App’x 896, 897 (9th
Cir. 2015) (affirming summary judgment inviar of the employer on the plaintiff's Title)

VII retaliation claim where plaintiff “failed toaise a genuine dispute of material fact
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to whether the relevant decision maker was aware of his protected activity”).
Despite producing workers’ compensatioelated paperwork irthis litigation,
(Doc. 36 1 53), Defendant argues that themeoi®vidence “whatsoever” that Defendant
“had any knowledge regardj [Plaintiff's] purported workrs’ compensation claim.”
(Doc. 37 at 9). Frankly, the Court finds isoigenuous for Defendant to argue that it was
“not aware that Plaintiff submitted a workecgmpensation claim vem it terminated her
employment,” when Diendant filed Plaintiff's workers’ compensation claim on hgr
behalf. (d.; seeDocs. 36-1 at 10 (letter fromehindustrial Commission of Arizona’s
Claims Division to Plaintiffon June 7, 2016, alerting Ri&ff that her “employer’s

insurance carrier has beentified of [her] claim”); 36-1 at 35 (noting that Manage

=

Investigation Report completed by Mr. Dee@ss mailed to Claims Management, Inc. by

Debra Vaughn on May 26, 20Ma USPS)). Furthermore, an email chain in the record

between Debra Vaughn, Defendant's Personnel Coordinator, and Jason Krongaal

Defendant’s Market Asset Protection Managérarly demonstratebat Defendant knew
of Plaintiff's workers’ compensation claimipr to Plaintiff's termnation on July 22,
2016. (Doc. 36-1 at 29-30). &pfically, Ms. Vaughn enied Mr. Krongaard on Juneg
28, 2016—almost an entire amth before Plaintiff's terimation—stating: “I need
direction in regards to CartVhitmire. She is requesting medl care for her work injury
on 5/21/2016 [for] Claim #C6477157.Id( at 30). In addition tgroving thatDefendant
had actual knowledge of Plaintiffs worlgrcompensation claim, this email alsp
demonstrates that Defendant was awardlaintiff’'s requests for additional medica|
treatment for her work-related injuryséeDoc. 36 {{ 55-57).

Moreover, the Ninth Circuit has heldath“causation can be inferred from timin

(@]

alone where an adverse employment actidloie on the heels of protected activity.
Villiarimo v. Aloha Island Air, Ing. 281 F.3d 1054, 1065 #® Cir. 2002) (citations
omitted); see alsoRay v. Hendersqn217 F.3d 1234, 1244 (9th Cir. 2000) (“That an

employer’s actions wereaused by an emplee’s engagement in protected activities m

be inferred from proximity in time betweetme protected action and the alleged
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retaliatory employment decision.”) (citai and internal quotations omitted). Her
Plaintiff asserts that her “retaliation claimpgemised on the fact that she was terminat
practically in the midst of Wal-Mart’s ‘hahidg’ of her workers’ compensation claim an
her asking for additional medical treatment.’bD 35 at 15). A periodf 62 days elapsed
from the time Plaintiff fist filled out an incident report dhe date of her injury (May 21,
2016) to the date of her terminati@iuly 22, 2016). (Dac35 at 15-16);9ee alsdocs.

33 1 26; 36-1 at 12). Moreonyerom the date Plaintiff first obtained treatment for h
wrist injury on May 24, 2016, 5@ays passed to the datehar termination. (Doc. 35 at
15-16). Finally, from June 72016—the date on which d&itiff requested additional

medical treatment for her workjury from Ms. Vaughn—just 48ays elapsed to the dat

of Plaintiff's termination. Id.; see alsdbocs. 36 1 55-57; 36-1, Decl. of Plaintiff ] 26

27).

The Ninth Circuit has held that adse employment actions occurring withi
similar intervals of time after protected activity support an inference of causdgen
Thomas v. City of Beaverto879 F.3d 802, 812 (9th Cir. 2004) (concluding that se\
week lapse between protected activitydaadverse employment action was sufficie
evidence of causationMiller v. Fairchild Indus, 885 F.2d 498, @ (9th Cir. 1989)
(holding that gorima faciecase of causation was estsitted when discharges occurre

forty-two and fifty-nine daysfter protected activity)Yartzoff v. Thomas$309 F.2d 1371,

1376 (9th Cir. 198)/(holding that suffieent evidence of causatiexisted where adverse

employment actions occurred less than three months after complaint filed, two
after charge first investigated, and lesanthiwo months after investigation endes@p
also Coszalter v. City of Salerd20 F.3d 968, 977 (9t@ir. 2003) (“Depending on the
circumstances, three to eight months is easilin a time range that can support 3
inference of retaliation.”). Accordingly, th€ourt finds that suf@ient evidence of a
causal link exists between Plaintiff's gbected activity and her termination fron
Defendant’s employ. ThereforBJaintiff has provided suffieint evidence to make out :
prima faciecase of retaliatory discharge in \atbn of A.R.S. 8 23-1501(A)(3)(c)(iii).
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3. LeqgitimateNon-Retdiatory Reason and Pretext

“If Plaintiff provides sufficent evidence tomake out aprima facie case of
retaliation, then the burden shifts to fBredant to articulate some legitimate, no
retaliatory reason for its actionsl’evine 2010 WL 864498, at *8 (citindPorter v.
California Dep’t of Corrections419 F.3d 885, 894 (9th ICi2005)). “If Defendant sets
forth such a reason, then Piaff must show that Defendéa proffered reason is merely
pretext for the underlying retaliatory motivé.1d.

Here, Defendant has mes iburden of articulating a déimate, non-retaliatory
reason for terminating Plaintiff. Specificallidefendant stated that Plaintiff was fire
because Walmart had a good faith basis to Welaintiff was impaired by marijuana a
work on May 24, 2016 based on the resoltsher positive drug test. (Doc. 32 at 1
(“Plaintiff was terminated because she tegteditive for marijuana, and Walmart has
bright-line policy of terminng employees who test posiifor a Schedule | controlleo
substance like marijuana, incing medical marijuana cardders who are deemed to b
impaired at work.”). Therefore, the decidiggestion is whether Plaintiff has produce
enough evidence from which a reasonablefifetgr could conclude that Defendant’
proffered reason was pretext for retaliation.

In this case, Plaintiff has not offered any evidence suggestaigoefendant did

not honestly believe its legitiate, non-retaliatory reasdar terminating her, nor arguec

29 A_Ithou?h the district court has previously applied tMsDonnell Dou%as
burden-shifting framework in the context ofedaliatory d|_sc_hartge claim under A.R.S.
23-1501(A)(3)%c)(lll), the Courtould find not find any ome s from the Arizona Court
of Agpeals or Arizona Supreme Courp[%mg this framework to a claim unde
AR.S. 8§ 23-1501(AR(3)(8)(||| . Neverthelesshe Arizona Court of Appeals recentl
noted in an unpublished decision that #hezona Court of Appeals “has applied th
McDonnell Douglasburden-shifting framework to wngful discharge claims unde
ARS. § 41-1464 (alleged retaliation fasserting employment discriminatio
violations), see Najar v. State 198 Ariz. 345, 347-489 8 (App. 2000), andve
agree . . . that the framework likewise ae})lles to claims under § 23216@arny v.
Hyatt Re3|dent|IaMkt%. Corp, No. 1 CA-CV 16-05772018 WL 1190051at *2 (Ariz.
Ct. App. Mar. 8, 2018) (emphasis added). Bans to Rule 111 ahe Supreme Court off
Arizona, the Court recognizes th@éizarny v. Hyatt Residential Mktg. Corfs a
memorandum decision and, thus, is not prengdl. AZ ST S CT Rule 111(c). Howevel
this memorandum decision may be cited for pass/e value, as it is here, since “it wg
issued on or after January 1, 2015; no opiradequately addresses the issue before
court; an%I the citation is not to a depublghapinion or a depudished portion of an
opinion.” Id.

- 49 -

a

D

d

S

'S
the




© 00 N O O b~ W DN P

N NN NN NNNDNRRRRERR R R R R
0w ~N O U0~ W NP O © 00N O 0. M W N P O

that the reasons provided by Defendavere pretext for retaliationSéeDoc. 35). At
most, there is temporal proximity betweemiRliff's protected activity under Arizona’s
workers’ compensation statutes and her teatnom, which is notnough to sustain a
claim for retaliatory discharge. As Plaintiff $éailed to point to eviehce of pretext, the
Court is unable to determine that there is mugee dispute of material fact on this clain.
Accordingly, the Court grants summanydpment for Defendant on Plaintiff's Fourth
Cause of Action alleging retaliatodischarge under the AEPA.
IV. CONCLUSION
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IT IS ORDERED that Plaintiff's Rule 56(d) Aplication (Doc. 35 at 11-13) ig
DENIED.

IT IS FURTHER ORDERED that Defendant’s Motin for Summary Judgment
(Doc. 32) isGRANTED IN PART andDENIED IN PART . The motion iSSRANTED
as to Plaintiff's Third Count alleging wngful termination under the ACRA, and as {
Plaintiff's Fourth Count allging retaliatory discharge fahe exercise of rights under th
workers’ compensation statutes violation of the ARPA. Defendant’s Motion for
Summary Judgment BENIED as to Plaintiff's Second Count alleging discriminatig
under the AMMA.

IT IS FURTHER ORDERED that, pursuant to Rule 56(f), the Courtssa
spontegranting summary judgment in part fBlaintiff on a non-filed cross-motion fof
summary judgment solely othe question of liability onPlaintiff's Second Count
alleging discriminatn under the AMMA.

IT IS FURTHER ORDERED that Plaintiff's FirstCount alleging wrongful
termination under the AMMA and AEPA BISMISSED as duplicative of Plaintiff's
Second Count.

IT IS FINALLY ORDERED affirming all trial datessolely for the issue of

damages on Plaintiff's Second Count alfegdiscrimination under the AMMA. When

filing a proposed Final PretrigdDrder, the parties shall spfically address whether the

AMMA provides a right to a trial by jury, wdther the AMMA provi@s for a claim for
reinstatement, and what speciflamages Plaintiff seeks.

The Clerk of the Court shall nehter judgment at this time.

Dated this 7th day of February, 2019.
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